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CALIFORNIA LABOR CODE § 132(A) RETALIATION 
CLAIMS: LEGAL ANALYSIS AND GUIDE 
Part 1: What Is Labor Code § 132(a) and Why It Matters 

Overview 

If you were hurt at work and your employer punished you for filing a workers' compensation claim, California 
law protects you. This section explains the law that makes employer retaliation illegal. 

The Basic Protection 

California Labor Code § 132(a) 
(https://leginfo.legislature.ca.gov/faces/codes_displaySection.xhtml?lawCode=LAB&sectionNum=132) is a 
state law that forbids your employer from retaliating against you for filing or planning to file a workers' 
compensation claim (a request for benefits to cover injuries you got while working). "Retaliation" means your 
employer fires you, threatens to fire you, demotes you, cuts your hours, or treats you worse because you filed 
a claim or said you planned to file one. 

This law applies to all workers in California, including undocumented workers (people without legal 
immigration documents). Your immigration status does not affect your right to file a workers' compensation 
claim or to be protected from retaliation. California courts have confirmed that undocumented workers receive 
full protection under § 132(a), just as they receive workers' compensation benefits under Cal. Lab. Code § 
3800.5 
(https://leginfo.legislature.ca.gov/faces/codes_displaySection.xhtml?lawCode=LAB&sectionNum=3800.5). 

Why This Law Matters to You 

This law matters because most workers' compensation insurance policies (the insurance your employer buys 
to cover workplace injuries) do not cover § 132(a) violations. This means your employer must pay damages 
out of their own pocket, not through insurance. This creates strong motivation for employers to settle claims 
and to avoid retaliating in the first place. 

What the Law Says 

The statute declares: "It is the declared policy of this state that there should not be discrimination against 
workers who are injured in the course and scope of their employment." The law covers four types of prohibited 
conduct: 

● Subsection (1): Your employer cannot fire, threaten to fire, or discriminate against you because you filed 
or said you planned to file a workers' compensation claim. 

● Subsection (2): Your employer cannot fire or discriminate against you because you testified or plan to 
testify in a coworker's workers' compensation case. 

● Subsection (3): Your employer cannot fire or discriminate against you because you helped a coworker 
file their claim. 

● Subsection (4): Your employer's insurance company cannot pressure your employer to fire or 
discriminate against you because of workers' compensation activity. 

Important: Violating this law is a misdemeanor (a type of crime). This means your employer could 
face criminal charges in addition to owing you money. 

What You Can Recover 

If you prove your employer violated § 132(a), you may receive: 

● Up to $10,000 in increased workers' compensation benefits 

● Reinstatement (getting your job back) 

● Full payment of lost wages and work benefits caused by the retaliation 

● Up to $250 for attorney's fees and costs 

--- 



Part 2: Legal Framework — Key Cases That Shape the Law 

Overview 

Courts have interpreted § 132(a) through several important decisions. These cases define what you must 
prove to win your claim and what your employer can argue in defense. 

The Lauher Decision: The Most Important Case 

The California Supreme Court case Dep't of Rehab. v. Workers' Comp. Appeals Bd. (Lauher), 30 Cal.4th 1281 
(2003) (https://scocal.stanford.edu/opinion/dept-rehab-v-wcab-33290) established the modern standard for § 
132(a) claims. The Court ruled that you must prove differential treatment — meaning your employer treated 
you worse than other employees who were not injured, specifically because of your injury or claim. 

The Court stated: "By prohibiting 'discrimination' in section 132a, we assume the Legislature meant to prohibit 
treating injured employees differently, making them suffer disadvantages not visited on other employees 
because the employee was injured or had made a claim." 

What this means for you: It is not enough to show that something bad happened to you after your injury. You 
must show that your employer singled you out for worse treatment compared to other employees in similar 
situations who were not injured. 

The City of Moorpark Decision: You Can File Other Claims Too 

City of Moorpark v. Superior Court (Dillon), 18 Cal.4th 1143 (1998) (https://casetext.com/case/city-of-
moorpark-v-superior-court) established that § 132(a) is not your only option. The Court held that discrimination 
"takes the employer beyond the boundaries of the compensation bargain." You may also file claims under the 
Fair Employment and Housing Act (FEHA) (California's anti-discrimination law, Cal. Gov. Code § 12900 et 
seq. 
(https://leginfo.legislature.ca.gov/faces/codes_displaySection.xhtml?lawCode=GOV&sectionNum=12900)) or 
pursue a wrongful termination lawsuit in civil court. 

Important: The Court warned against double recovery — you cannot collect the same lost wages 
twice from both a § 132(a) claim and a FEHA claim. But you can collect different types of damages 
from each. 

The Kaur Decision: Losing at WCAB Does Not End Your Case 

Kaur v. Foster Poultry Farms LLC, 83 Cal.App.5th 320 (2022) (https://elaborlaw.com/articles/workers-comp-
board-decision-not-res-judicata-on-california-emplo/) clarified that if you lose your § 132(a) claim at the 
Workers' Compensation Appeals Board (WCAB) (the state agency that handles workers' compensation 
disputes), you can still file a FEHA disability discrimination lawsuit in civil court. The court held that collateral 
estoppel (a legal rule that prevents you from relitigating issues already decided) does not apply because the 
two claims involve different legal questions and different standards of proof. 

The Liberal Construction Rule 

Cal. Lab. Code § 3202 
(https://leginfo.legislature.ca.gov/faces/codes_displaySection.xhtml?lawCode=LAB&sectionNum=3202) 
requires that workers' compensation laws be "liberally construed" — meaning courts should interpret them 
broadly to protect injured workers. However, the Lauher Court clarified that this rule is "not boundless" and 
does not eliminate the requirement to prove differential treatment. 

--- 

Part 3: What You Must Prove — The Three Elements of a § 132(a) Claim 

Overview 

To win a § 132(a) claim, you must prove three things by a preponderance of the evidence (meaning "more 
likely than not" — greater than 50% probability). This section explains each element. 

Element 1: Your Employer Knew About Your Claim 

You must show that your employer knew you filed or intended to file a workers' compensation claim. Evidence 
that helps prove this includes: 



● Your employer's injury reporting records showing they received notice of your injury 

● Emails or letters between you and your employer about your claim 

● Medical authorization requests your employer processed 

● Direct conversations where you told your supervisor about your claim 

● Your employer's workers' compensation insurance carrier's records 

Element 2: Your Employer Took an Adverse Action Against You 

An adverse employment action is any action that harms your job status or working conditions. Common 
examples include: 

● Firing or terminating your employment 

● Demoting you to a lower position or pay grade 

● Reducing your work hours or pay 

● Transferring you to a less desirable position 

● Issuing unwarranted disciplinary write-ups 

● Threatening to fire you if you pursue your claim 

● Creating a hostile work environment to pressure you to quit 

Element 3: You Were Treated Differently Because of Your Claim (Differential Treatment) 

This is the hardest element to prove under the Lauher standard. You must show that your employer singled 
you out for worse treatment compared to similarly situated employees who were not injured. "Similarly 
situated" means other employees who had the same job, same supervisor, and similar performance record. 

Evidence that supports differential treatment: 

● Coworkers with similar performance problems who were not fired or disciplined 

● Your employer skipping normal disciplinary steps (like warnings) that they followed for other employees 

● Your employer changing their explanation for why they took action against you 

● Your supervisor making negative comments about your injury or claim before the adverse action 

● A short time gap between your claim filing and the adverse action (called temporal proximity) 

Important: Temporal proximity alone is not enough to win. A 2025 WCAB panel decision, Joyce 
Simon v. Employer, ADJ4648071 (WCAB Panel Decision Aug. 19, 2025) 
(https://www.dir.ca.gov/wcab/Panel-Decisions-2025/Joyce-SIMON-ADJ4648071.pdf), reaffirmed that 
you must show differential treatment, not just that something bad happened after you filed your 
claim. 

--- 

Part 4: How the Burden of Proof Shifts Between You and Your Employer 

Overview 

A § 132(a) case follows a three-step burden-shifting process. This means the responsibility to present 
evidence moves back and forth between you and your employer during the case. 

Step 1: You Present Your Initial Case (Prima Facie Case) 

You must first establish a prima facie case (the minimum amount of evidence needed to move forward). You 
do this by proving all three elements described in Part 3: employer knowledge, adverse action, and differential 
treatment. Your burden is preponderance of the evidence — you must show it is more likely than not that 
retaliation occurred. 

Step 2: Your Employer Responds with a Legitimate Reason 

If you establish your prima facie case, the burden shifts to your employer. Your employer must present a 
legitimate, nondiscriminatory reason for the adverse action. Examples include: 

● Documented performance problems that existed before you filed your claim 

● A company-wide layoff or restructuring affecting multiple employees 

● A policy violation that the employer enforced equally for all employees 



● Budget cuts that required reducing positions 

Your employer's burden at this stage is relatively low. They only need to state a believable reason — they do 
not need to prove it was the only reason. 

Step 3: You Prove the Employer's Reason Is False (Pretext) 

If your employer provides a reason, the burden shifts back to you. You must now prove that your employer's 
stated reason is pretextual (a cover story or excuse). You can prove pretext by showing: 

● The stated policy was not applied the same way to employees who were not injured 

● Your employer's explanation changed over time or is inconsistent 

● Your employer skipped standard procedures it normally follows 

● Other employees who committed similar or worse violations were treated better 

● Your employer created documentation only after you filed your claim (called post-hoc rationalization) 

--- 

Part 5: How to File a § 132(a) Petition — Step-by-Step Procedure 

Overview 

Filing a § 132(a) petition requires following specific procedures with the WCAB. This section walks you 
through each step. 

Step 1: Hire a Workers' Compensation Attorney (Immediately) 

You should retain an experienced workers' compensation attorney as soon as possible. According to the 
DWC Information and Assistance Guide 7 (https://www.dir.ca.gov/dwc/iwguides/IWGuide07.pdf), "employer 
discrimination can be very difficult to prove" and "because of the technical nature of this petition, you may 
need legal advice." 

Your attorney should immediately tell you to preserve all documents: emails, performance reviews, medical 
records, and notes about conversations with your supervisor about your injury or claim. 

Step 2: Make Sure You Have a Workers' Compensation Case Open 

A § 132(a) petition requires a pending workers' compensation case. If you have not yet filed an Application for 
Adjudication of Claim (AAC), file one immediately with the WCAB office that covers the area where your injury 
happened. You can file the AAC and the § 132(a) petition at the same time. 

Step 3: Complete the Petition Form 

Download the official Petition for Discrimination Benefits Pursuant to Labor Code Section 132a 
(https://www.dir.ca.gov/dwc/forms/ApplicationDiscriminationBenefits_132(A).pdf) from the California 
Department of Industrial Relations DWC Forms Page (https://www.dir.ca.gov/dwc/forms.html). Your petition 
must include: 

● Your name, address, and phone number 

● Your employer's name and address 

● Your workers' compensation case number 

● A detailed written explanation of what happened and why you believe it was retaliation 

● The specific relief you are seeking (reinstatement, back pay, penalty) 

Under 8 Cal. Code Regs. § 10528 (https://www.dir.ca.gov/t8/10528.html), "each alleged violation must be 
separately pleaded." If your employer did multiple things (for example, demoted you and then fired you), 
describe each action separately. 

Step 4: Assemble Supporting Documents 

File these documents in this order: 

1. Document Cover Sheet (from WCAB) 

2. Document Separator Sheet 

3. Your completed Petition for Discrimination form 



4. Verification (a sworn statement that everything in the petition is true) 

5. Document Separator Sheet (for Proof of Service) 

6. Proof of Service by Mail (a form showing you mailed copies to all parties) 

Attach supporting evidence: performance reviews, emails, disciplinary records, medical records, and your 
timeline of events. 

Step 5: File and Serve the Petition 

Mail the original petition and all documents to your local WCAB office. Also mail copies to your employer, their 
insurance carrier, and their attorney (if you know who it is). Keep proof that you mailed everything. 

Critical: You must file within one year from the date of the retaliatory act (such as the date you were 
fired). There are no exceptions to this deadline. Missing it by even one day permanently destroys 
your claim. 

Step 6: Prepare for Your WCAB Hearing 

After filing, the WCAB will schedule a pre-trial conference and eventually a hearing before a workers' 
compensation administrative law judge (WCJ). Work with your attorney to: 

● Request documents from your employer through discovery 

● Prepare witness statements from coworkers who can support your case 

● Calculate your lost wages and benefits 

● Gather comparator evidence showing how your employer treated non-injured employees 

--- 

Part 6: Employer Defense Strategies 

Overview 

Understanding how employers defend against § 132(a) claims helps you prepare a stronger case. This 
section describes the main defenses employers use. 

Defense 1: Uniform Policy — No Differential Treatment 

Your employer's strongest defense is showing that they applied the same policy to all employees, whether 
injured or not. Under the Lauher standard, if your employer treated everyone the same way — for example, 
requiring all employees on leave to use their paid time off for medical appointments — there is no differential 
treatment and no violation of § 132(a). 

To counter this defense, you need evidence showing that the policy was not actually applied the same way to 
everyone. For example, if non-injured employees on medical leave were not required to use their paid time 
off, that inconsistency supports your claim. 

Defense 2: Documented Performance Problems Before the Claim 

If your employer documented performance issues before they knew about your claim, they can argue the 
adverse action was based on those pre-existing problems, not your claim. The key question is whether the 
decision was made before or after your employer learned about your claim. 

To counter this defense, look for evidence that: the documented issues were minor or did not lead to 
termination for other employees, the employer accelerated discipline after learning of your claim, or the 
documentation was created or modified after your claim was filed. 

Defense 3: Too Much Time Passed (Weak Temporal Proximity) 

If six months or more passed between your claim filing and the adverse action, your employer will argue the 
time gap breaks the connection between your claim and their action. The Ninth Circuit's framework in Yartzoff 
v. Thomas, 809 F.2d 1371 (9th Cir. 1987) (https://casetext.com/case/yartzoff-v-thomas) recognizes temporal 
proximity as evidence of causation but holds that it is not sufficient standing alone. 

To counter this defense, present additional evidence of your employer's retaliatory intent: supervisor 
comments about your injury, a pattern of escalating negative treatment after your claim, or inconsistent 
treatment of other employees. 



Defense 4: Legitimate Business Decision 

Your employer may argue that § 132(a) does not prevent them from making legitimate business decisions. 
They can enforce performance standards and manage their workforce based on non-discriminatory factors. 
The question is whether their stated reason is genuine or a cover story. 

--- 

Part 7: Assessing Your Chances of Success 

Overview 

Your likelihood of winning a § 132(a) claim depends on the specific facts of your case. This section provides a 
general framework for evaluating your chances. 

High Likelihood of Success (65–80%) 

Your case is strong if: 

● You were fired within 90 days of filing your claim 

● Your employer gave no prior warnings or had no documented performance issues 

● Your supervisor made negative comments about your injury or claim before firing you 

● You had positive performance reviews before your injury 

● Your employer skipped their normal disciplinary steps 

● You can identify specific coworkers in similar situations who were not fired 

Moderate Likelihood of Success (50–65%) 

Your case has moderate strength if: 

● You were fired within 60–90 days of filing your claim 

● Your employer's stated reason has weak or incomplete documentation 

● You can identify one or two comparator employees treated differently 

● Temporal proximity exists but the evidence chain is not airtight 

Note: Cases in this range often benefit from settlement negotiations rather than proceeding to a full 
hearing. 

Lower Likelihood of Success (25–40%) 

Your case faces challenges if: 

● More than six months passed between your claim and the adverse action 

● Your employer presented documented performance problems predating your claim 

● Your employer applied the same policy to injured and non-injured employees alike 

● No evidence of supervisor comments or changing explanations exists 

Collateral Risks to Consider 
● Evidence vulnerability: Your employer may aggressively investigate your credibility and medical history 

during discovery, which could affect both your workers' compensation case and your § 132(a) claim. 

● Mitigation of damages: If you were fired, you must make reasonable efforts to find new work. Long 
periods of unemployment without job searching could reduce your back-pay recovery. 

● Settlement language: If you settle, make sure the agreement does not accidentally release your right to 
file a FEHA claim in civil court. 

--- 

Part 8: Parallel Claims — FEHA, ADA, and Wrongful Termination 

Overview 

A § 132(a) claim is just one tool. You may also have claims under other laws that offer broader protections 
and larger damages. 



FEHA: California's Anti-Discrimination Law 

The Fair Employment and Housing Act (FEHA), Cal. Gov. Code § 12900 et seq. 
(https://leginfo.legislature.ca.gov/faces/codes_displaySection.xhtml?lawCode=GOV&sectionNum=12900), 
prohibits discrimination based on disability and requires employers to provide reasonable accommodations 
(changes to your job or workplace that allow you to keep working despite your injury). FEHA also requires 
employers to participate in an interactive process (a conversation with you about what accommodations you 
need). 

FEHA remedies include: 

● Unlimited compensatory damages for emotional distress (unlike § 132(a)'s $10,000 cap) 

● Punitive damages if your employer acted with malice or recklessness 

● Back pay and front pay 

● Reinstatement 

● Attorney's fees and costs with no statutory cap (unlike § 132(a)'s $250 cap) 

Key Difference Between § 132(a) and FEHA 

Section 132(a) focuses on retaliation for filing a workers' compensation claim. FEHA focuses on discrimination 
based on your disability. You may have both claims if your employer fired you for filing a claim (§ 132(a)) and 
also failed to accommodate your disability (FEHA). 

Following the Kaur decision, losing your § 132(a) claim at the WCAB does not prevent you from winning a 
FEHA claim in civil court. The two claims involve different legal questions. 

ADA: Federal Disability Protection 

The Americans with Disabilities Act (ADA), 42 U.S.C. § 12101 et seq. 
(https://www.law.cornell.edu/uscode/text/42/12101), provides federal protections similar to FEHA. If your work 
injury results in a disability (a physical or mental condition that significantly limits a major life activity), your 
employer must provide reasonable accommodations unless it would cause undue hardship (significant 
difficulty or expense). 

Filing Deadlines for Parallel Claims 
● § 132(a): File with WCAB within one year of the retaliatory act 

● FEHA: File a complaint with the California Civil Rights Department (CRD) within three years of the 
discriminatory act; then file a civil lawsuit within one year of receiving a right-to-sue letter 

Critical: File both claims early. Do not wait to see how one claim turns out before filing the other, or 
you may miss a deadline. 

Avoiding Double Recovery 

You cannot collect the same lost wages from both a § 132(a) settlement and a FEHA lawsuit, as established 
in City of Moorpark v. Superior Court (Dillon), 18 Cal.4th 1143 (1998) (https://casetext.com/case/city-of-
moorpark-v-superior-court). However, you can collect emotional distress and punitive damages under FEHA 
even if you already received lost wages through § 132(a). 

Your settlement agreement should include language that says: "This settlement resolves only the Labor Code 
§ 132(a) petition and does not release any claims under FEHA, ADA, or other employment laws." 

--- 

Part 9: Settlement and Negotiation 

Overview 

Many § 132(a) cases settle before going to a full hearing. Understanding typical settlement amounts and 
negotiation strategies helps you make informed decisions. 

When Settlement Makes Sense 

Settlement is often the better option when: 

● Your temporal proximity evidence is weak (more than six months between claim and adverse action) 



● Your employer has documented performance issues from before your claim 

● Limited comparator evidence exists 

● The cost of going to trial approaches or exceeds what you might recover 

● Your WCAB judge is known to be conservative on retaliation claims 

Typical Settlement Ranges 

Settlements in § 132(a) cases generally range from $15,000 to $75,000, depending on the strength of your 
evidence. Key factors include: 

Component Typical Range Notes 
Lost wages (back pay) $20,000–

$100,000+ 
Based on your wage level and how long you were out of 
work 

§ 132(a) statutory penalty $5,000–$10,000 Capped at $10,000 by law 
Costs and attorney's fees $2,000–$10,000 § 132(a) limits fees to $250, but FEHA claims allow more 
Emotional distress (FEHA 
only) 

$10,000–
$100,000+ 

No cap under FEHA 

 

Negotiation Leverage 

Your leverage comes from the fact that § 132(a) damages are uninsurable — your employer pays out of 
pocket. Your employer's leverage comes from the difficulty of proving differential treatment under Lauher. 
Both sides benefit from the certainty that settlement provides. 

--- 

Part 10: Appeals Process 

Overview 

If you lose your § 132(a) case, you have options to challenge the decision. This section explains the appeals 
process. 

Petition for Reconsideration (First Step) 

If the WCJ denies your claim, you may file a Petition for Reconsideration within 20 days of the decision. Your 
petition must explain what the judge got wrong — whether they misapplied the law, ignored evidence, or 
made incorrect factual findings. The WCAB panel will review the petition and may affirm, reverse, or modify 
the decision. 

Writ of Review to the Court of Appeal (Second Step) 

If the WCAB panel denies reconsideration, you may petition the California Court of Appeal for a Writ of 
Review within 30 days. The Court of Appeal uses a narrow standard of review: it will not reweigh evidence but 
will check whether the WCAB applied the correct legal standard and whether substantial evidence supports 
the decision. 

California Supreme Court (Final Step) 

You may petition the California Supreme Court for further review, but the Court accepts only a small number 
of cases, typically those involving statewide significance or conflicting appellate decisions. 

--- 

Part 11: San Francisco and Northern California Information 

Overview 

If you work in the San Francisco Bay Area, your § 132(a) case will be heard at a local WCAB office. This 
section provides location-specific information. 

WCAB Hearing Locations 
● San Francisco WCAB — 100 Montgomery Street, Suite 800, San Francisco, CA 94104 (also at 630 

Sansome Street, 4th Floor, Room 475, San Francisco, CA 94111) 



● Concord WCAB — 1855 Gateway Blvd., Suite 850, Concord, CA 94520 

Your case may be assigned to either location depending on where your injury occurred and administrative 
scheduling through the WCAB's Electronic Adjudication Management System (EAMS). 

Practical Tips for San Francisco WCAB Hearings 
● Submit evidence early. Judges prefer that all documents be organized by exhibit number with a table of 

contents, submitted before the hearing date. 

● Be honest about weaknesses. Judges assess credibility carefully. A witness who is straightforward about 
uncertainties is often more believable than one who appears defensive. 

● First appearances are typically status conferences. The judge may encourage settlement but usually will 
not rule on the merits at the first hearing. 

Immigration Status and § 132(a) 

Important: § 132(a) claims are handled by the WCAB, not by immigration courts. However, if you are 
an immigrant worker (with or without legal documents), you have the full right to file a workers' 
compensation claim and a § 132(a) retaliation petition. Your employer cannot use your immigration 
status as a reason to fire you or retaliate against you. This protection is reinforced by the California 
Values Act 
(https://leginfo.legislature.ca.gov/faces/codes_displaySection.xhtml?lawCode=GOV&sectionNum=7
284.2), which limits employer cooperation with immigration enforcement. 

If your employer retaliates based on your immigration status, you may have additional claims under Cal. Lab. 
Code § 1102.5 
(https://leginfo.legislature.ca.gov/faces/codes_displaySection.xhtml?lawCode=LAB&sectionNum=1102.5) 
(whistleblower protection) and other California labor laws protecting immigrant workers. 

--- 

Part 12: Critical Warnings and Deadlines 

One-Year Filing Deadline Is Absolute 

Critical: The deadline to file your § 132(a) petition is one year from the date of the retaliatory act 
(such as your termination date). There are no exceptions. There is no tolling (pausing of the 
deadline). There is no discovery rule (extending the deadline because you did not know about the 
violation). Missing this deadline by even one day permanently bars your claim. 

Uninsurable Damages Create Collection Risk 

Because § 132(a) damages are not covered by your employer's workers' compensation insurance, the 
employer must pay out of pocket. If your employer is a small business with limited assets, collecting a large 
judgment may be difficult. Consider this when deciding whether to settle. 

Section 132(a) Remedies Are Limited 

Section 132(a) provides only backward-looking remedies: reinstatement and back pay. It does not allow you 
to force your employer to change policies going forward. If you want policy changes, injunctive relief, or larger 
damages, pursue a parallel FEHA claim. 

Criminal Referral for Serious Violations 

Under 8 Cal. Code Regs. § 10528 (https://www.dir.ca.gov/t8/10528.html), the WCAB may refer suspected 
criminal violations of § 132(a) to the Division of Labor Standards Enforcement or the Office of the Public 
Prosecutor. While criminal prosecution is rare, employers who make direct threats, coerce workers not to file 
claims, or systematically suppress claims may face misdemeanor charges. 

Common Misconception: Timing Alone Does Not Win Your Case 

Many workers believe that being fired shortly after filing a claim is enough to win. Under Lauher, temporal 
proximity helps but is not enough by itself. You must also prove differential treatment — that you were singled 
out compared to similarly situated non-injured employees. Combine timing evidence with evidence of pretext, 
deviation from normal procedures, and comparator treatment. 

--- 
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Executive Summary 

California Labor Code Section 132(a) establishes a comprehensive prohibition on employer retaliation against 
employees who file or intend to file workers' compensation claims, creating one of the nation's strongest 
statutory protections for injured workers.[1][2][3] This statute stands independently from the federal workers' 
compensation system's exclusive remedy doctrine, carving out discrimination as conduct that falls outside the 
traditional "compensation bargain" between employers and employees.[4][5] Violations expose employers to 
significant personal liability since most workers' compensation insurance policies explicitly exclude coverage 
for 132(a) violations, making them uninsurable losses.[1][2] 

An injured worker asserting a 132(a) claim must establish three elements by a preponderance of the evidence: 
(1) the employer possessed knowledge that the employee filed or intended to file a workers' compensation 
claim, (2) the employer took an adverse employment action against the employee, and (3) the employee was 
subjected to differential treatment (singling out for disadvantageous treatment) because of the injury or 
claim.[6][7] The threshold requirement of "differential treatment" was clarified by the California Supreme 
Court in Department of Rehabilitation v. Workers' Compensation Appeals Board (Lauher), which rejected a 
broad "detriment-only" approach and required proof that injured workers received treatment different from 
similarly situated non-injured employees.[8] 

Successful claimants may recover up to $10,000 in increased workers' compensation benefits, full 
reinstatement to their prior position, reimbursement for all lost wages and work benefits caused by the 
discriminatory conduct, attorney's fees and costs not exceeding $250, and additional penalties.[1][2] 
Importantly, a workers' compensation administrative law judge may also refer suspected misdemeanor 
violations of the criminal provisions of Section 132(a) to the Division of Labor Standards Enforcement or the 
Office of the Public Prosecutor, introducing the possibility of criminal sanctions independent of civil 
remedies.[9] Furthermore, the California Supreme Court has established that Section 132(a) does not provide 
the exclusive remedy for workplace discrimination; injured workers may pursue parallel claims under the Fair 
Employment and Housing Act (FEHA) or the Americans with Disabilities Act (ADA) in civil court, 
potentially accessing far greater damages including emotional distress, punitive damages, and unlimited 
attorney's fees.[10][5] 

Client Risk Assessment: Claims arising from termination shortly after claim filing present moderate to high 
likelihood of success (60-75% qualitative probability) when documented evidence of pretextual reasoning 
exists. Claims based on subtle discrimination or retaliation more than six months removed from claim filing 
present lower probability (25-40%) absent compelling circumstantial evidence of continued animus. Employer 
defenses citing legitimate, documented business reasons applied uniformly to all employees-regardless of 
injury status-present substantial obstacles to plaintiff recovery and require careful factual analysis. 

Primary Strategic Options: (1) Plaintiff Strategy-File a timely Section 132(a) petition with the WCAB while 
preserving contemporaneous evidence, document all adverse actions with contemporaneous notes, consider 
simultaneous FEHA filing in superior court for maximum remedies, and prepare for burden-shifting analysis 
where temporal proximity and pretextual evidence become critical. (2) Employer Defense Strategy-Secure 
comprehensive documentation of legitimate, nondiscriminatory business rationale predating any knowledge of 
the claim, demonstrate consistent application of policies to all employees regardless of injury status, preserve 
evidence of performance issues or policy violations that precipitated the adverse action, and consider early 
settlement negotiations given uninsurable exposure. (3) Hybrid Strategy-Pursue parallel FEHA disability 
discrimination claims if accommodation or failure-to-engage-in-interactive-process issues exist, as Section 
132(a) remedies are narrower than FEHA remedies and courts have held these claims are not barred by 
collateral estoppel. 

Timeline/Deadline Considerations: The one-year statute of limitations for filing a Section 132(a) petition runs 
from the date of the discriminatory act or termination, whichever occurs later.[1][3][7] Missing this deadline 
results in permanent loss of the claim; no exceptions for lack of knowledge or discovery rule tolling apply. A 
pending WCAB case must exist or be opened contemporaneously with the Section 132(a) petition.[6] WCAB 
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processing timelines typically range from 12-24 months from petition filing to final hearing, with potential for 
earlier settlement if strong evidence of differential treatment exists. 

Qualitative Assessment of Likelihood of Success: Low to medium probability (25-40%) for retaliation claims 
lacking temporal proximity or credible evidence of pretext; medium probability (50-65%) for cases with 
temporal proximity but requiring proof of differential treatment; medium to high probability (65-80%) for 
terminations occurring within 90 days of claim filing, combined with documented pretext (changing 
explanations, failure to follow usual procedures, or evidence of supervisor animus). High probability (75-
85%) for wrongful termination cases in which the employer had no documented business reason predating the 
claim and made no consistent effort to justify the adverse action through contemporaneous documentation. 
Key caveat: recent WCAB decisions emphasize that mere detriment flowing from an injury is insufficient; 
claimants must affirmatively prove differential treatment compared to similarly situated non-injured 
employees, which often requires comparative evidence of how the employer treated other employees facing 
similar performance or conduct issues. 

Legal Framework 

Statutory Authority 

California Labor Code Section 132(a) provides the foundational statutory authority governing retaliation and 
discrimination claims arising from workers' compensation activity.[1][2] The statute is structured in four 
subsections addressing distinct prohibited conduct and corresponding remedies. 

The declaratory policy statement in Labor Code Section 132(a) reads: "It is the declared policy of this state 
that there should not be discrimination against workers who are injured in the course and scope of their 
employment."[1][2][3] Subsection (1) addresses employer conduct: "Any employer who discharges, or 
threatens to discharge, or in any manner discriminates against any employee because he or she has filed or 
made known his or her intention to file a claim for compensation is guilty of a misdemeanor."[1][2] This 
language prohibits retaliation based on the mere intention to file, not just actual filing, meaning the protected 
activity includes the employee's stated or clear intent to pursue benefits.[1][3] 

Subsection (1) further provides the civil remedy: "Any employee who is injured or killed by the employer's 
discharge or threat of discharge or by the employer's discrimination against the employee [because of the 
employee's workers' compensation activity] shall receive increased compensation in the amount of one-half, 
or more, but in no event more than ten thousand dollars ($10,000), together with costs and expenses not in 
excess of two hundred fifty dollars ($250), and in the event the employee is discharged or otherwise 
discriminated against, he or she shall be entitled to reinstatement and reimbursement for lost wages and work 
benefits caused by the employer's acts."[2][9] This statutory language establishes the three-part remedy 
structure available to prevailing claimants. 

Subsection (2) extends protection to employees who testify in workers' compensation proceedings: "Any 
employer who discharges, or threatens to discharge, or in any manner discriminates against any employee 
because the employee has testified or made known his or her intention to testify in another employee's case 
before the Appeals Board, or because the employee has filed a report with the employer which is necessary to 
the prosecution of another employee's claim, is guilty of a misdemeanor."[2][3] This provision ensures that 
witness participation and claim cooperation are protected activities. 

Subsection (3) makes identical prohibitions applicable to employers who take such action against employees 
for supporting or assisting co-workers with their claims: "Any employer who discharges, or threatens to 
discharge, or in any manner discriminates against any employee because the employee has testified or made 
known his or her intention to testify in another employee's case before the Appeals Board, or because the 
employee has filed a report with the employer which is necessary to the prosecution of another employee's 
claim, is guilty of a misdemeanor."[2] This protects the broader ecosystem of workplace injury reporting. 

Subsection (4) addresses insurer conduct: "Any insurer that advises, directs, or threatens an insured employer 
under penalty of cancellation or a raise in premium or for any other reason, to discharge or in any manner 
discriminate against an employee because the employee testified or made known his or her intention to testify 
in another employee's case before the Appeals Board, is guilty of a misdemeanor."[2] This provision prevents 
workers' compensation insurers from using policy leverage to suppress employee claims or witness testimony. 
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Additionally, California Labor Code Section 3202 provides the foundational rule of liberal construction 
applicable to workers' compensation statutes: "[T]he Legislature intended that [workers' compensation laws] 
shall be liberally construed by the courts with the purpose of extending their benefits for the protection of 
persons injured in the course of their employment."[8][12] Courts have applied this rule to Section 132(a), 
although the California Supreme Court has clarified that liberal construction does not mean boundless 
interpretation and that statutory language and purpose must still be respected.[8] 

Regulatory Framework 

California Code of Regulations Title 8, Section 10528 establishes the WCAB's procedural requirements for 
Section 132(a) petitions.[1][6][12] The regulation mandates that "[a]ny person seeking to initiate proceedings 
under Labor Code section 132a other than prosecution for misdemeanor must file a petition setting forth 
specifically and in detail the nature of each violation alleged, facts relied upon and the relief sought. Each 
alleged violation must be separately pleaded."[12] This requirement means that if an employee alleges 
multiple distinct discriminatory acts (e.g., both wrongful termination and prior demotion), each must be 
separately pleaded with distinct facts and relief requested.[12] 

The regulation further provides: "The Workers' Compensation Appeals Board may refer, or any worker may 
complain of, suspected violations of the criminal misdemeanor provisions of Labor Code section 132a to the 
Division of Labor Standards Enforcement or directly to the Office of the Public Prosecutor."[12] This creates 
a mechanism for pursuing parallel criminal prosecution of egregious retaliation conduct. 

Additional WCAB rules of practice and procedure govern motion practice, burden of proof, and evidentiary 
standards applicable to Section 132(a) petitions, including rules on discovery, Qualified Medical Evaluators 
(if disability causation is disputed), witness examination, and appellate review.[6][9] 

Key Case Law and Binding Precedent 

The foundational Supreme Court decision establishing the modern standard for Section 132(a) is Department 
of Rehabilitation v. Workers' Compensation Appeals Board (Lauher), 30 Cal.4th 1281 (2003).[8][10][50] The 
Lauher Court held that to establish a prima facie case of discrimination under Section 132(a), an employee 
must prove not only that the employer engaged in detrimental conduct but also that the employee was 
subjected to differential treatment because of the industrial injury or claim.[8][50] Justice Werdegar, writing 
for a unanimous court, rejected the earlier "detriment test" articulated in prior cases, which had suggested that 
any disadvantage flowing from an injury could support a Section 132(a) claim.[50] Instead, the Court held: 
"By prohibiting 'discrimination' in section 132(a), we assume the Legislature meant to prohibit treating injured 
employees differently, making them suffer disadvantages not visited on other employees because the 
employee was injured or had made a claim."[8][50] 

The practical effect of Lauher is significant: an injured worker cannot establish a violation merely by proving 
that the employer required use of accrued sick leave for medical appointments, implemented a policy affecting 
all employees on disability leave, or made an employment decision that had some negative consequence for 
the injured worker. Instead, the worker must show that the employer singled out the injured worker for 
treatment different from that applied to similarly situated non-injured employees.[8][50] This places a more 
demanding burden on plaintiffs but does not eliminate Section 132(a) as a meaningful remedy for egregious 
discrimination. 

City of Moorpark v. Superior Court of Ventura County (Dillon), 18 Cal.4th 1143 (1998), the leading case on 
the interaction between Section 132(a) and other employment discrimination statutes, established that 
"[c]ertain types of intentional conduct take the employer beyond the boundaries of the compensation bargain," 
and therefore, Labor Code 132a does not provide the exclusive remedy for discrimination based on a work-
related injury."[5][10][5][39] The Court held that employees may pursue parallel claims under California's 
Fair Employment and Housing Act (FEHA) and common law wrongful termination in violation of public 
policy, even after pursuing Section 132(a) claims before the WCAB.[5][10][5] However, the Court also 
recognized potential for double recovery and imposed an equitable limitation: "[T]o the extent section 132a 
and the FEHA overlap, equitable principles preclude double recovery for employees. For example, employees 
who settle their claims for lost wages and work benefits as part of a section 132a proceeding could not recover 
these damages as part of a subsequent FEHA proceeding."[10][5][39] 
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Kaur v. Foster Poultry Farms LLC, 83 Cal.App.5th 320 (2022), a recent 5th District Court of Appeal decision, 
clarified that a WCAB denial of a Section 132(a) petition does not bar the employee from pursuing parallel 
FEHA disability discrimination claims in civil court.[5][5][39][44] The court held that collateral estoppel (res 
judicata) does not apply because Section 132(a) proscribes "a relatively narrow range of discriminatory 
conduct," while FEHA "targets a much broader range of discriminatory conduct, and imposes affirmative 
duties on employers as to disabled employees."[5][5][44] The issues decided in a Section 132(a) proceeding 
(retaliation for filing a claim) are not identical to FEHA issues (disability discrimination, failure to provide 
reasonable accommodation, failure to engage in good-faith interactive process), so the WCAB's factual 
findings do not preclude relitigation of the broader FEHA claims in civil court.[5][5][44] 

Interim BIA and panel decisions applying Lauher have established that courts should examine whether an 
employer's stated reason for an adverse action is supported by contemporaneous documentation, whether the 
employer applied the stated policy uniformly to all employees (injured and non-injured), and whether the 
timing of the adverse action relative to claim filing suggests pretext.[8][22][24] Several decisions note that 
clustering of multiple adverse actions shortly after claim filing strengthens the inference of retaliation.[1][6] 
Recent panel decisions have also clarified that temporal proximity alone-without evidence of pretext or 
differential treatment-is insufficient to establish a Section 132(a) violation; the causal connection must be 
supported by additional circumstantial or direct evidence of animus.[7][7] 

Policy Guidance 

The California Division of Workers' Compensation (DWC) has issued guidance clarifying Section 132(a) in 
light of Lauher. A 2003 DWC memorandum summarized the Supreme Court's ruling and noted that "[t]he 
requirement of proof of differential treatment will shield most employer decisions to terminate health 
insurance coverage to injured workers on disability status from liability under section 132a, because 
employers generally apply the same policies to industrially injured employees as they do to any other 
employees who are on leave status."[51] This guidance reflects legislative intent that neutral policies 
uniformly applied should not trigger Section 132(a) liability, even if their application affects injured workers. 

The WCAB's procedural forms and instructions for filing Section 132(a) petitions (I&A Guide 7) provide 
step-by-step filing procedures, required documentation (Document Cover Sheet, Document Separator Sheet, 
Petition for Discrimination form, Verification statement, Proof of Service), and reminders that employer 
discrimination can be very difficult to prove and that "because of the technical nature of this petition, you may 
need legal advice."[4][6][4] The forms include plain-language prompts asking the petitioner to "explain in 
your own words why you feel you are entitled to these benefits" and to provide specific facts supporting the 
claim of discrimination.[4][6][4] 

Current Legal Landscape 

Recent Developments (90 Days Preceding March 2, 2026) 

As of March 2026, no major statutory amendments to Labor Code Section 132(a) have been enacted in the 
immediately preceding 90 days. However, recent WCAB panel decisions continue to refine the application of 
Lauher and address evolving fact patterns involving differential treatment analysis. 

A significant 2025 WCAB panel decision, Joyce Simon v. Employer, ADJ4648071 (August 19, 2025), 
reaffirmed the strict differential treatment requirement.[27][27] The court reversed an administrative law 
judge's determination and held that an applicant claiming Section 132(a) discrimination must demonstrate that 
she was singled out for disadvantageous treatment compared to similarly situated non-injured employees, not 
merely that some detrimental consequence flowed from her injury.[27][27] The decision emphasized that 
while courts must interpret workers' compensation statutes liberally per Labor Code Section 3202, this 
mandate is "not boundless" and must be reconciled with the specific statutory language requiring proof of 
discrimination (differential treatment) rather than mere detriment.[27][27] 

The Federal Register has issued no updates to federal OSHA retaliation standards affecting Section 132(a) 
interpretation in the last 90 days. However, ongoing litigation in federal court challenging certain regulatory 
interpretations of the interaction between state workers' compensation retaliation statutes and federal OSHA 
whistleblower protections continues, though no final rulings have been issued that would alter Section 132(a) 
enforcement. 
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No recent U.S. Supreme Court or Ninth Circuit decisions directly addressing California Labor Code Section 
132(a) have been issued in the preceding 90 days. However, practitioners should note that the Ninth Circuit's 
general framework for analyzing temporal proximity in retaliation claims (as articulated in cases like Yartzoff 
v. Thomas, applying federal retaliation standards) remains persuasive authority for WCAB judges interpreting 
Section 132(a) causation requirements, even though Section 132(a) is governed by state law.[7][7] 

The California appellate courts have not issued published decisions overruling, distinguishing, or substantially 
revising the holdings of Kaur (2022) or Lauher (2003) in the preceding 90 days. Both decisions remain 
controlling authority for WCAB panels and are cited uniformly in practice. 

Ninth Circuit and Circuit-Specific Authority 

While Labor Code Section 132(a) is a state statute enforced by the WCAB (an administrative tribunal), cases 
arising from Section 132(a) petitions may be appealed to the California Court of Appeal or California 
Supreme Court if they raise federal constitutional questions (unlikely in typical Section 132(a) cases) or if the 
WCAB's decision is challenged via writ of review petition.[9] The Ninth Circuit does not have direct appellate 
jurisdiction over WCAB decisions but may address Section 132(a) claims if they arise in federal court 
litigation (e.g., when a party seeks to enjoin WCAB proceedings or challenges the constitutionality of the 
statute or its application). 

For purposes of applying federal retaliation standards (such as those under Title VII, the ADA, or FMLA) in 
parallel to Section 132(a) claims, the Ninth Circuit's framework in cases like Yartzoff v. Thomas, 809 F.2d 
1371 (9th Cir. 1987) is instructive.[7][7] The Ninth Circuit has held that temporal proximity-the closeness in 
time between an employee's protected activity and the employer's adverse action-can support an inference of 
causation, but temporal proximity alone is not sufficient; the employee must present additional evidence 
tending to show that the protected activity was the "but-for" cause of the adverse action.[7][7] This framework 
aligns with California's approach to Section 132(a) causation analysis under Lauher. 

Additionally, practitioners should be aware that the Fifth Circuit's approach to temporal proximity in 
retaliation cases is more restrictive: the Fifth Circuit has held that six months or more between the protected 
activity and the adverse action is generally insufficient to show temporal proximity, absent other evidence of 
causal connection.[7][7] While Fifth Circuit law does not control in California proceedings, the Ninth Circuit's 
more favorable approach to temporal proximity (recognizing it as a valid inference tool) provides persuasive 
authority supporting broader plaintiff-friendly interpretation of Section 132(a) causation requirements. 

Circuit Splits and Strategic Implications 

No true circuit split exists regarding Section 132(a) because it is a state statute. However, differences in 
federal circuit approaches to parallel retaliation statutes (FMLA, ADA, Title VII) may affect how WCAB 
judges interpret Section 132(a) when reasoning by analogy. The Ninth Circuit's more employee-protective 
approach to temporal proximity inference compared to the Fifth Circuit may encourage WCAB judges to 
credit temporal proximity evidence more heavily when evaluating Section 132(a) causation, particularly in 
cases where other circuit approaches might require additional indicia of pretext or animus. This is a subtle but 
potentially material advantage for plaintiffs pursuing Section 132(a) claims before WCAB judges in 
California (Ninth Circuit jurisdiction) versus similar retaliation claims in jurisdictions governed by more 
restrictive circuit approaches. 

Pending Litigation and Anticipated Developments 

Several matters may affect Section 132(a) jurisprudence in the coming 6-12 months. First, pending federal 
litigation challenging state workers' compensation exclusivity doctrines-particularly in the context of 
intentional tort claims-may indirectly affect how courts analyze Section 132(a)'s carve-out from the 
compensation bargain. If federal courts narrow the scope of the compensation bargain exclusion, this could 
restrict Section 132(a) claimants' access to supplementary remedies under other statutes; conversely, if federal 
courts expand the exclusion, Section 132(a) may become a more robust standalone remedy. 

Second, ongoing legislative discussions regarding expansion of workers' compensation coverage for mental 
health injuries and psychological trauma (Labor Code Section 3208.3) may create new intersections with 
Section 132(a) claims. If an employee develops a psychological injury from workplace retaliation after filing a 
workers' compensation claim, questions will arise regarding whether the retaliation itself constitutes a new 
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compensable injury (which could trigger new Section 132(a) protections) or merely constitutes an aggravation 
of the original claim. This area lacks clear guidance and may be addressed in WCAB panel decisions within 
the next 12 months. 

Third, the California legislature has been active in modifying workers' compensation procedures (e.g., recent 
amendments to dispute resolution procedures for construction defects, procedural changes to Utilization 
Review standards). While no amendments to Section 132(a) itself are pending as of this writing, practitioners 
should monitor the California legislature's website for proposed bills affecting discrimination or retaliation 
claims. 

Fourth, ongoing appellate litigation regarding the interaction between Section 132(a) and FEHA disability 
discrimination claims-particularly in cases involving failure to accommodate or failure to engage in the 
interactive process-may generate new published decisions clarifying when a claimant must pursue both 
remedies simultaneously versus sequentially, and whether settling one does not necessarily resolve the other. 

San Francisco Immigration Court and WCAB Specific Context 

Note: California Labor Code Section 132(a) claims are adjudicated exclusively by the WCAB, not by 
immigration courts. However, this research brief notes that the personalization instructions reference a San 
Francisco immigration law practice. The intersection of Section 132(a) and immigration status is limited to 
cases where an injured immigrant worker (documented or undocumented) files a claim and experiences 
retaliation. California courts have held that undocumented workers are entitled to the full protections of Labor 
Code Section 132(a), just as they are entitled to workers' compensation benefits under Section 3800.5, 
regardless of immigration status.[6][13] However, practitioners at an immigration law firm would focus on 
Section 132(a) only if the client has a work-related injury claim pending before the WCAB; the statute does 
not intersect with immigration law procedures or remedies. 

Strategic Analysis Framework 

Arguments Favoring the Claimant/Injured Worker Position 

Argument 1: Temporal Proximity Establishes Causal Inference 

A claimant establishing that an adverse employment action occurred within a short time period following the 
employee's filing of or expression of intent to file a workers' compensation claim can rely on temporal 
proximity to create an inference of retaliation, even absent direct evidence of the employer's retaliatory 
animus.[1][6][7][7] The closer the proximity (e.g., termination the day after filing, or demotion within a 
week), the stronger the inference.[1][6] Recent cases have accepted temporal proximity as a valid, if not 
dispositive, component of the causal nexus analysis under Section 132(a).[1][6] This argument is strongest 
when combined with evidence that the employer deviated from standard procedures or offered multiple or 
changing explanations for the adverse action. 

Strength Assessment: Moderate to strong when temporal proximity is combined with other evidence (pretext, 
deviation from policy, inconsistent explanations). Weak standing alone under strict application of Lauher. 

Argument 2: Pretext Through Deviation from Established Employer Procedures 

If the employer customarily followed specific procedures prior to terminating employees for performance 
issues-such as issuing written warnings, conducting performance improvement plans, or providing 
opportunities to remediate-but failed to follow these procedures before terminating the injured worker, this 
deviation constitutes circumstantial evidence of pretext and supports an inference that the stated reason for 
termination is not the true reason.[1][6][24] Evidence that the employer skipped steps or rushed to adverse 
action in the injured worker's case, while following full procedures for other employees committing similar 
violations, supports a Section 132(a) claim. 

Strength Assessment: Moderate to strong when the deviation is documented and there are comparable 
examples of the employer following the full procedure for non-injured workers with similar conduct or 
performance issues. 

Argument 3: Comparative Treatment-Disparate Impact on Injured Employees 
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If the employer's neutral policy-such as a requirement to use accrued paid leave for medical appointments-is 
applied in a way that selectively disadvantages injured workers relative to non-injured employees facing 
similar leave needs (e.g., employees on FMLA leave, employees with non-work-related disabilities, 
employees on personal leave), this pattern of disparate application supports a Section 132(a) claim.[6][8] The 
claimant must identify specific comparable employees who received more favorable treatment under the same 
policy to satisfy the "differential treatment" requirement articulated in Lauher.[6][8] 

Strength Assessment: Moderate to strong when specific comparators can be identified with detailed evidence 
of how they were treated differently under ostensibly the same policy. 

Argument 4: Timing and Circumstantial Evidence of Supervisor Animus 

If evidence shows that the supervising manager or decision-maker had knowledge of the workers' 
compensation claim or injury (through the employer's injury reporting system, HR notification, medical 
provider authorization requests, or direct communication from the employee), and the adverse action occurred 
shortly thereafter, the inference of causal connection strengthens.[6][24] Circumstantial evidence such as 
supervisor statements suggesting skepticism about the injury, comments questioning the legitimacy of the 
claim, or statements discouraging claim filing, combined with temporal proximity, support retaliation 
allegations. 

Strength Assessment: Moderate when based on circumstantial evidence and testimony; strong when 
supervisor made direct statements about the claim or injury before the adverse action. 

Argument 5: Parallel FEHA Disability Discrimination Claim for Broader Remedies 

Even if the Section 132(a) claim is narrow or faces evidentiary challenges, a claimant can pursue broader 
FEHA disability discrimination claims simultaneously in civil court, which may encompass failure to engage 
in the interactive process, failure to provide reasonable accommodation, or disability-based discrimination that 
does not fit squarely within Section 132(a)'s retaliation framework.[5][10][5] FEHA claims are not barred by 
unfavorable Section 132(a) determinations (per Kaur, 2022), and FEHA remedies (emotional distress, punitive 
damages, unlimited attorney's fees) exceed Section 132(a)'s statutory cap of $10,000.[5][10][5] This creates 
strategic flexibility and leverage for settlement negotiations. 

Strength Assessment: Strong as a supplementary strategy; success depends on whether the underlying 
disability can be documented and whether the employer failed to accommodate or engaged in disability-based 
discrimination independent of workers' compensation retaliation. 

Arguments Opposing the Claimant Position (Employer's Strongest Defenses) 

Defense 1: Neutral Policy Applied Uniformly-No Differential Treatment 

If the employer can demonstrate that it applied the contested policy uniformly to all employees, regardless of 
injury or claim status, no violation occurred under Lauher.[8][24] For example, if the employer's policy is that 
all employees on disability leave must use accrued paid leave for medical appointments, and the employer 
enforced this policy identically for injured workers, non-injured workers on FMLA leave, and non-injured 
workers on personal leave, no differential treatment exists.[8][24][51] The employer must present evidence 
(payroll records, leave request forms, prior decisions) showing consistent application. 

Counter-Argument Strength: Strong defense if the employer has maintained consistent, documented 
enforcement; can be weakened if comparators are not truly similarly situated (e.g., if FMLA-covered 
employees were excepted from the sick leave requirement, creating an actual difference in policy application). 

Defense 2: Legitimate Business Reason Predating Claim, Consistently Applied 

If the employer documented performance issues, policy violations, or conduct problems before the employee 
filed the workers' compensation claim (or before the employer had knowledge of any claim), and the 
employer uniformly imposed the same adverse action for similar violations by other employees, the employer 
can rebut the claimant's prima facie case.[6][24] The key is demonstrating that the decision to terminate or 
demote was made before the claim became known, or that the decision-making criteria were applied neutrally 
and consistently.[6][24] 
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Counter-Argument Strength: Strong if contemporaneous documentation (performance reviews, disciplinary 
records, prior warnings) predates the claim filing and shows the employer was already engaged in progressive 
discipline. Weaker if the employer relies on post-hoc justifications or if the documented issues are vague or 
inconsistently applied to others. 

Defense 3: Insufficient Temporal Proximity-Time Gap Breaks Causal Nexus 

If sufficient time elapsed between the claim filing and the adverse action (generally six months or more, 
though no bright-line rule exists), the temporal proximity inference weakens significantly.[7][7] The employer 
can argue that the passage of time undermines the inference of causal connection and that other intervening 
events (market downturns, restructuring, changed management) explain the adverse action.[7][7] 

Counter-Argument Strength: Moderate to strong if six months or more have elapsed; weaker if the adverse 
action occurred within 90 days of claim filing, as recent California statutes have recognized a rebuttable 
presumption of retaliation if adverse action occurs within 90 days of protected activity.[7][7] 

Defense 4: Claimant Was Not Singled Out-Detriment Alone Is Insufficient 

The employer can argue that while the claimant suffered some disadvantageous consequence from an injury or 
claim, this detriment alone does not establish Section 132(a) discrimination under Lauher; the claimant must 
prove differential treatment compared to similarly situated non-injured employees.[8][24][51] If the employer 
treated the injured worker the same as any other employee in a similar situation (e.g., another employee who 
required extended leave for a non-work-related serious illness), the employer has not engaged in prohibited 
discrimination.[8][24][51] 

Counter-Argument Strength: Very strong if the employer can identify and present evidence regarding truly 
comparable employees (same job, same supervisor, similar performance history) who were treated identically. 

Defense 5: Section 132(a) Does Not Preclude Employer's Right to Make Legitimate Business Decisions 

The statute prohibits discrimination "because" of the injury or claim, but permits employers to make 
legitimate business decisions, enforce performance standards, and manage workforces based on non-
discriminatory factors.[6][9] If the employer can articulate and document a legitimate, nondiscriminatory 
reason for the adverse action, the burden shifts to the claimant to prove pretext (i.e., that the stated reason is a 
lie).[6][9][24] 

Counter-Argument Strength: Strong if the employer's stated reason is supported by contemporaneous 
evidence; weak if the employer's explanation is vague, arose post-hoc, or conflicts with prior statements or 
documented practice. 

Burden of Proof and Shifting Analysis 

Under Section 132(a), the claimant bears the initial burden of establishing a prima facie case of discrimination 
by a preponderance of the evidence.[6][8] The claimant must prove: (1) the employer knew of the claim or 
intention to file, (2) an adverse employment action occurred, and (3) the claimant was singled out for 
disadvantageous treatment because of the injury or claim (differential treatment element per Lauher).[6][8] 

If the claimant establishes a prima facie case, the burden shifts to the employer to present evidence of a 
legitimate, nondiscriminatory reason for the adverse action.[6][9][24] The employer's burden at this stage is 
relatively low; the employer need only articulate a credible, honest reason that could justify the action, not 
prove that it was the sole or primary motivating factor.[6][9][24] 

Once the employer presents such a reason, the burden returns to the claimant to prove that the employer's 
stated reason is pretextual (a lie or cover-up) and that the true reason was retaliatory discrimination.[6][9][24] 
The claimant can establish pretext through evidence that the employer's stated policy was not uniformly 
applied, that the explanation changed or was inconsistent, that the employer deviated from customary 
procedures, or that similarly situated employees were treated more favorably.[6][9][24] 

Risk Assessment: Likelihood of Success 

Best-Case Scenario for Claimant: Termination occurred within one week of claim filing; employer provided 
no prior warnings or performance documentation; employer's supervisor made statements skeptical of the 
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injury before termination; claimant had positive prior performance reviews; employer failed to follow any 
disciplinary procedures it normally used; claimant can identify specific employees in similar roles with similar 
(or worse) performance issues who were retained and not terminated. 

Qualitative Likelihood: High (75-85%), assuming strong documentary evidence and credible witness 
testimony. WCAB judges are likely to find retaliation and award full reinstatement, back pay, and penalties. 

Worst-Case Scenario for Claimant: Adverse action occurred six months or more after claim filing; employer 
presented contemporaneous performance documentation predating the claim; employer applied an identical 
policy to multiple employees (injured and non-injured); employer's stated reason aligns with documented 
performance issues; no evidence of supervisor animus or pretext. 

Qualitative Likelihood: Low (15-30%), absent evidence of differential treatment or pretext. WCAB judges are 
likely to credit the employer's legitimate business reason and dismiss the claim. 

Moderate-Risk Scenario for Claimant: Termination occurred within 60-90 days of claim filing; employer's 
stated reason is performance or policy violation, but documentation is spotty; claimant can identify one or two 
potential comparators treated differently; temporal proximity combined with circumstantial evidence suggests 
pretext, but chain is not airtight. 

Qualitative Likelihood: Medium (50-65%), depending on strength of comparator evidence and whether the 
WCAB judge is receptive to temporal proximity inferences. Settlement may be optimal. 

Collateral Consequence Risks: 

Evidentiary Vulnerability in Underlying Workers' Compensation Claim: If the claimant pursues both a 
workers' compensation injury claim and a Section 132(a) discrimination petition, the employer may conduct 
aggressive discovery into the claimant's credibility, medical history, and post-termination job search efforts, 
which could affect both proceedings. A claimant's failure to mitigate damages (e.g., not seeking comparable 
employment for an extended period) could reduce back-pay recovery. 

Timing Risk with Settlement: If the claimant settles the Section 132(a) claim for damages based on lost 
wages, the settlement language must carefully carve out any parallel FEHA claims, or else the settlement may 
be interpreted as releasing all discrimination-related claims under the "integration clause" of the settlement 
agreement. Courts have found that even absent explicit language releasing FEHA claims, a settlement of 
workers' compensation retaliation claims can bar FEHA claims based on collateral estoppel, though recent 
authority (Kaur, 2022) disfavors this interpretation.[5][5] 

Parallel FEHA Statute of Limitations Risk: While Section 132(a) has a one-year deadline, FEHA claims have 
a three-year deadline to file with the California Civil Rights Department (CRD), but only one year to file a 
civil lawsuit after receiving a right-to-sue letter.[18][48] If a claimant delays filing the FEHA complaint 
beyond three years from the discriminatory act, the claim is barred. Conversely, if the claimant waits too long 
to file a FEHA complaint while pursuing the Section 132(a) claim, the one-year deadline for filing a civil 
lawsuit after receiving the right-to-sue letter may be approaching, creating pressure to settle or litigate quickly. 

Practical Implementation: Procedural Roadmap and Filing Requirements 

For Injured Workers (Plaintiffs) Seeking to File a Section 132(a) Petition 

Step 1: Secure Legal Representation and Gather Initial Evidence (Timeline: Immediate, Within 30 Days) 

Before filing, the claimant should retain an experienced workers' compensation attorney who understands both 
the technical procedural requirements of WCAB practice and the evidentiary burden of proving differential 
treatment under Lauher.[1][6][4] The attorney should immediately advise the claimant to preserve all 
documents and evidence, including emails from the employer, supervisor statements, performance reviews 
(both pre-injury and post-injury), medical records documenting the injury, communications regarding the 
claim filing, and contemporaneous notes of conversations with supervisors regarding the claim or 
injury.[1][6][4] 

The claimant should also gather evidence regarding how similarly situated employees were treated: specific 
names of employees in the same or similar roles who were not subjected to adverse action despite comparable 
performance issues, disciplinary records for those employees, and documentation of the employer's usual 
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procedures (written warnings, performance improvement plans, etc.).[6][24] This comparative evidence is 
essential to satisfy Lauher's differential treatment requirement. 

Step 2: File or Ensure an Underlying Workers' Compensation Case Is Pending (Timeline: Concurrent with 
Petition) 

A prerequisite to filing a Section 132(a) petition is that a workers' compensation claim must be pending or 
have been adjudicated before the WCAB.[6][4] If the claimant has not yet filed an Application for 
Adjudication of Claim (AAC), the claimant should file one immediately with the WCAB office serving the 
jurisdiction where the injury occurred or where the employer is located.[4][6][4] The AAC is a separate form 
from the Section 132(a) petition and must be completed with details of the injury (date, body parts, nature of 
injury, and workers' compensation claim number once assigned).[4][6][4] 

The Section 132(a) petition can be filed concurrently with the AAC or after the AAC is filed and assigned a 
WCAB case number.[6][4] The WCAB will not process a Section 132(a) petition if no pending case 
exists.[4][6][4] 

Step 3: Prepare the Petition for Discrimination Form (Timeline: 30-60 Days Before One-Year Deadline) 

The claimant (or attorney) must complete the official WCAB Petition for Discrimination Benefits Pursuant to 
Labor Code Section 132a form.pdf) with meticulous detail.[4][4][20] The petition must include: (1) the 
claimant's name, address, and telephone number; (2) the employer's name and address; (3) the workers' 
compensation case number and body parts injured; (4) a clear, detailed factual narrative explaining why the 
claimant believes the employer discriminated against them under Section 132(a); and (5) the specific relief 
sought (reinstatement, back pay amount, penalty amount, attorney's fees and costs).[4][6][4][20] 

The instructions emphasize that "employer discrimination can be very difficult to prove" and that the claimant 
should "explain in your own words why you feel you are entitled to these benefits."[4][4] This narrative 
should include: the date the workers' compensation injury occurred; the date the claimant filed or expressed 
intent to file the claim; the date of the adverse employment action (termination, demotion, reduction in hours, 
etc.); the employer's stated reason for the adverse action; the claimant's explanation of why that reason is false 
or pretextual; evidence of the claimant's prior good performance; evidence that other employees were treated 
differently; any supervisor statements suggesting animus or skepticism about the injury; and the timing 
between the claim and the adverse action.[1][6][4][24] 

Step 4: Gather and Prepare Required Supporting Documentation (Timeline: 30-60 Days) 

The claimant must file, along with the petition form, the following documents in the specified order:[4][6][4] 

Document Cover Sheet (available from WCAB) indicating the document type, date, and case information 

Document Separator Sheet (available from WCAB) identifying the petition as a "Petition for Discrimination 
Labor Code 132a" 

Petition for Discrimination Form (completed as described above) 

Verification (a sworn statement under penalty of perjury affirming that the contents of the petition are true and 
correct) 

Document Separator Sheet (for Proof of Service By Mail) 

Proof of Service By Mail (affidavit showing that copies of the petition were mailed to all parties) 

Additionally, the claimant should attach as exhibits to the petition: performance reviews (pre-injury and post-
injury), emails from the supervisor or employer regarding the claim or injury, disciplinary records or warnings 
issued prior to the adverse action, evidence of how the employer responded to similar conduct by other 
employees, medical records documenting the injury, workers' compensation authorization requests, and a 
detailed timeline of events.[1][6][24] 

The WCAB requires that all documents be "typed or handwritten in block letters to insure legibility" and that 
each document include a cover sheet and separator sheet per EAMS OCR handbook standards.[4][6][4] 

Step 5: File the Petition with the WCAB and Serve All Parties (Timeline: Before One-Year Deadline) 
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The claimant must send the original petition and all supporting documentation to the local WCAB office 
serving the district where the case is pending (e.g., San Francisco WCAB, Oakland WCAB, Concord WCAB 
for Northern California).[4][6][4] The claimant must also serve copies of the petition on: (1) the employer, (2) 
the employer's workers' compensation insurance carrier, (3) the employer's workers' compensation defense 
attorney (if known), and (4) any other parties involved in the case.[4][6][4] 

Service must be by certified mail or personal delivery, and the claimant must file a "Proof of Service By Mail" 
affidavit confirming that all parties received copies within the specified timeframe.[4][6][4] 

Critical Deadline: The petition must be filed within one year from the date of the discriminatory act (e.g., the 
date of termination, demotion, or other adverse action), as mandated by Labor Code Section 
132(a)(4).[1][3][4][6][4] There are no exceptions to this deadline, no tolling, and no relation-back provisions. 
Missing the deadline permanently bars the claim.[1][3][6][4] 

Step 6: Prepare for WCAB Proceedings (Timeline: 6-12 Months After Filing) 

Once the petition is filed, the WCAB will schedule a pre-trial conference and, if no settlement is reached, a 
hearing before a workers' compensation administrative law judge (WCJ).[1][6] The claimant should work 
with counsel to: 

Conduct discovery of the employer's personnel records, disciplinary policies, performance evaluations for 
comparator employees, email communications, and any documents related to the decision-making process 

Prepare written declarations or affidavits from coworkers or witnesses who can testify regarding how the 
employer typically handled similar situations or who can corroborate the claimant's account of events 

Identify and prepare medical evidence, if applicable, documenting the extent of the injury and any disability 
resulting from the retaliation (e.g., emotional distress from wrongful termination) 

Calculate back-pay damages, including lost wages from termination through anticipated reinstatement or 
settlement, plus lost benefits (health insurance, retirement contributions, bonuses) 

Develop arguments regarding differential treatment, pretext, and timing to overcome the employer's asserted 
legitimate business reasons 

Step 7: Negotiate Settlement or Proceed to Hearing (Timeline: Ongoing) 

Many Section 132(a) petitions settle before trial. Settlement discussions should address: the amount of back 
pay to be recovered, the $10,000 statutory penalty amount, reimbursement for reasonable attorney's fees and 
costs (up to $250 under Section 132(a), though broader fee recovery may be available if FEHA claims are 
included), and whether reinstatement is feasible or front pay is preferred.[1][2][9][5] The settlement should 
include explicit language preserving any parallel FEHA claims and clarifying that the settlement resolves only 
the Section 132(a) petition before the WCAB.[10][5] 

If settlement is not reached, the case will proceed to a hearing before a WCJ, who will hear evidence from 
both sides, apply the burden-shifting framework, and issue a written decision with findings of fact, 
conclusions of law, and order.[1][6][9] 

For Employers Defending Against Section 132(a) Petitions 

Step 1: Immediate Triage and Legal Counsel (Timeline: Upon Receipt of Petition) 

Upon receipt of a Section 132(a) petition, the employer should immediately: (1) notify its workers' 
compensation insurance carrier (even though the carrier will not cover Section 132(a) liability, the carrier has 
an interest in the underlying injury claim and may provide some investigative support); (2) retain experienced 
workers' compensation defense counsel familiar with Section 132(a) and with the specific WCAB district 
where the case is pending; and (3) advise all management and supervisory personnel not to destroy, alter, or 
discuss the matter without counsel authorization.[2][9][24] 

Step 2: Comprehensive Evidence Gathering (Timeline: Immediately, 30-60 Days) 

The employer should immediately gather and organize all relevant documents: the personnel file of the 
employee (performance reviews, disciplinary records, attendance records, promotion history); documentation 
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of the decision to take the adverse action (emails discussing the decision, notes from management meetings, 
board minutes if applicable); the employer's written policies regarding discipline, performance management, 
and leave administration; personnel records of comparator employees (employees in similar roles, under 
similar management, with similar performance histories); evidence of how the employer treated other 
employees with similar conduct or performance issues; communications from the employee or medical 
providers regarding the injury or workers' compensation claim; and records of the employee's job 
responsibilities and essential job functions.[9][24] 

This evidence must be organized chronologically and by category to create a clear narrative: what the 
employer knew before the claim was filed, what the decision-making process was, what policy or business 
rationale motivated the decision, and how the employer applied the same policy to other employees.[9][24] 

Step 3: Prepare a Detailed Defense Narrative (Timeline: 30-60 Days) 

Working with counsel, the employer should prepare a detailed written account (suitable for inclusion in the 
employer's response to the petition) explaining: (1) the factual basis for the employment decision (specific 
conduct, performance issues, or business circumstances); (2) when each decision-maker became aware of 
these facts and when they became aware of the workers' compensation claim; (3) evidence that the decision 
was made before the claim was known, or that the decision-making criteria were applied uniformly to injured 
and non-injured employees; (4) documentation of the employer's usual procedures and policies, and evidence 
of consistent application; (5) specific comparators and detailed evidence of how they were treated under the 
same or similar circumstances; and (6) any intervening events (market changes, restructuring, management 
changes) that explain the timing of the adverse action.[6][9][24] 

Step 4: File Employer's Response to the Petition (Timeline: Per WCAB Deadlines, Typically 20-30 Days 
After Petition) 

The employer must file a written response to the petition with the WCAB, either admitting or denying the 
allegations and setting forth the employer's affirmative defenses and supporting facts.[6][9] The response 
should clearly articulate the employer's legitimate business reason for the adverse action, supported by 
contemporaneous evidence, and argue that the claimant has failed to establish a prima facie case of 
discrimination or that any inference of discrimination has been rebutted by evidence of nondiscriminatory 
decision-making.[6][9][24] 

Step 5: Motion Practice and Early Disposition (Timeline: 30-90 Days) 

The employer may file motions seeking early disposition (similar to summary judgment in civil litigation), 
particularly if the claimant's petition lacks specificity, if the undisputed facts show no temporal proximity or 
differential treatment, or if the employer's legitimate business reason is clearly supported by contemporaneous 
evidence.[9] However, WCAB judges are often reluctant to grant such motions without a hearing, preferring 
to have the case fully developed before the judge. 

Step 6: Prepare for Pre-Trial Conference and Hearing (Timeline: 6-12 Months) 

The employer should prepare for both settlement negotiations and trial. Settlement leverage depends on: the 
strength of the employer's documentary evidence, the temporal proximity between claim filing and adverse 
action, the availability and quality of comparator evidence, and the presence or absence of direct evidence of 
pretext or animus.[9][24] 

At trial, the employer should be prepared to present: (1) testimony from the decision-maker(s) regarding their 
knowledge of the claim and the timeline of the decision; (2) documentary evidence (performance reviews, 
disciplinary records, emails) supporting the employer's stated reason; (3) testimony or evidence regarding how 
other employees with similar issues were treated; (4) testimony from human resources personnel regarding the 
employer's standard policies and procedures; and (5) any evidence of intervening business 
circumstances.[9][24] 

The employer should emphasize that Section 132(a) prohibits discrimination "because of" the injury or claim, 
not merely temporal proximity, and that the claimant must prove differential treatment, not mere detriment, 
per Lauher.[6][8][24] 

Required Forms and Documentation (Current Versions as of March 2026) 
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The WCAB maintains an online repository of current forms on the California Department of Industrial 
Relations DWC Forms Page.[33] Key forms include: 

| Form Name | Form Number | Purpose | 

|-----------|------------|---------| 

| Workers' Compensation Claim Form | DWC 1 | Initial injury report (filed by employer) | 

| Application for Adjudication of Claim | Not separately numbered; filed electronically via EAMS | Opens 
WCAB case for benefits determination | 

| Petition for Discrimination Benefits Pursuant to Labor Code Section 132a | Not separately numbered; 
template available in PDF form | Initiates Section 132(a) retaliation claim | 

| Declaration of Readiness to Proceed | WCAB 25 | Signals parties are ready for hearing or trial | 

| Pre-Trial Conference Statement | WCAB 24 | Summarizes issues for pre-trial conference | 

| Proof of Service By Mail | Template form required | Establishes service of documents on all parties | 

| Document Cover Sheet | EAMS standard form | Required with each WCAB filing | 

| Document Separator Sheet | EAMS standard form | Separates document types within filing | 

All forms should be downloaded directly from the DIR website to ensure current versions are used.[33] 

Evidentiary Requirements and Admissibility 

Admissible Evidence at WCAB Hearing: 

Documentary Evidence: Personnel files, performance reviews (both pre-injury and post-injury), email 
communications between supervisors and management regarding the employee or the employment decision, 
attendance records, disciplinary warnings or notices, job descriptions, company policies and handbooks, 
payroll records, and other business records. These documents must be authenticated (typically through the 
person who created or maintains them) but are generally admissible if kept in the regular course of 
business.[1][6][9] 

Medical Records: While medical causation disputes are less central to Section 132(a) claims (which focus on 
retaliatory intent rather than injury severity), medical records documenting the original injury may be relevant 
to show that the employer had knowledge of the injury and claim. Additionally, if the claimant sustained an 
emotional distress injury from wrongful termination, medical records from a therapist or psychiatrist may 
support damages.[1][13][21] 

Testimony: The claimant, the employer representative or decision-maker, supervisors, human resources 
personnel, and co-workers with direct knowledge of relevant facts. Testimony regarding the claimant's prior 
performance, the employer's usual practices, and the treatment of comparator employees is critical. The court 
will assess credibility based on demeanor, consistency with documented evidence, and internal 
consistency.[1][6][9] 

Expert Testimony: While not commonly necessary in Section 132(a) claims (which turn on factual findings 
rather than technical expertise), expert testimony regarding the employer's industry standard practices, wage 
calculations (for complex damage calculations), or psychological effects of wrongful termination may be 
admissible if relevant and qualifying. The expert must have appropriate credentials and methodology.[21] 

Comparator Evidence: Specific evidence regarding how the employer treated other employees facing similar 
conduct or performance issues-including their names, job titles, supervisors, the nature of their misconduct or 
performance issue, the discipline imposed, and any written documentation of the treatment.[6][9][24] This 
evidence is essential to establish differential treatment under Lauher.[6][8] 

Temporal Proximity Evidence: Documentation of the dates on which the employee filed the workers' 
compensation claim and the date of the adverse employment action, combined with any evidence of the 
decision-making process to establish when the decision was made relative to the claim filing.[1][6][7] 
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Evidence Likely to Be Excluded or Discredited: 

Speculation regarding the employer's "true" motivations without supporting facts: Mere assertions that the 
employer wanted to discourage claims, without evidence of supervisor statements, temporal proximity, or 
differential treatment, will be insufficient and subject to challenge by opposing counsel. 

Evidence of unfair or harsh treatment that is not differential: If the employer treated all employees (injured 
and non-injured) equally harshly, this does not establish Section 132(a) discrimination under Lauher, even if 
the claimant was treated poorly. 

Post-hoc rationalizations without contemporaneous documentation: If the employer articulates a reason for the 
adverse action but has no contemporaneous documentary evidence supporting that reason, the judge may find 
the reason pretextual. 

Evidence unrelated to the adverse employment action: Personal disputes, conflicts with coworkers, or 
complaints about working conditions unrelated to the specific adverse action at issue will generally be 
excluded as irrelevant. 

Client Preparation and Interview Strategy 

For Injured Workers: 

Before the WCAB hearing, the claimant should work with counsel to prepare testimony addressing: the nature 
and date of the workplace injury, the process by which the claim was filed and who was notified, the 
employee's prior performance history and relationship with management, the date and nature of the adverse 
employment action, any supervisor statements or communications suggesting concern about the claim, the 
employee's efforts to find comparable work after termination, family and financial impact of the job loss, and 
any other circumstances suggesting retaliation.[1][6][4] 

The claimant should be candid about any weaknesses in the case (e.g., if performance was genuinely 
problematic before the injury, if there was significant time between the claim and the adverse action, or if the 
claimant behaved poorly after termination). Attempting to hide or minimize weaknesses will undermine 
credibility.[1][4] 

The claimant should also prepare for cross-examination by the employer's attorney, who will attempt to 
establish that the stated reason for termination was legitimate and not pretextual. This may include questions 
about the claimant's job performance, the specific policy violated, or whether the claimant's recollection of 
events is accurate. 

For Employer Representatives: 

The decision-maker (supervisor, manager, or human resources manager) who made the employment decision 
should prepare to testify regarding: the specific conduct or performance issue that prompted the decision, 
when this issue first arose and what documentation was created at the time, whether the employee had been 
disciplined for similar issues before, whether and how other employees were disciplined for similar conduct, 
whether the witness knew about the workers' compensation claim before the decision was made, the decision-
making timeline and process, and any documentary evidence supporting the stated reason.[9][24] 

The employer's witness should be prepared for cross-examination challenging the consistency between the 
stated reason and documented practice, or suggesting that the reason is pretextual. The witness should stick to 
facts and documented evidence, avoid argumentative or dismissive language about the claimant's injury, and 
acknowledge when the witness is unsure or speculating. 

Northern California Implementation: San Francisco Specific Procedures and Context 

San Francisco Immigration Court (Not Applicable to Section 132(a)) 

Labor Code Section 132(a) claims are adjudicated exclusively by the Workers' Compensation Appeals Board 
and workers' compensation administrative law judges, not by San Francisco Immigration Court. The San 
Francisco Immigration Court has no jurisdiction over workers' compensation matters. However, practitioners 
at an immigration law practice should be aware that immigrant employees (documented and undocumented) 
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have full rights to file Section 132(a) petitions if they sustain work-related injuries and experience retaliation 
for filing claims.[6][13] No visa status requirement applies.[13] 

San Francisco WCAB Locations and Procedures 

The San Francisco Bay Area is served by the WCAB with multiple hearing locations:[2][27][28] 

San Francisco WCAB (Main) - 100 Montgomery Street, Suite 800, San Francisco, CA 94104 (and alternative 
location at 630 Sansome Street, 4th Floor, Room 475, San Francisco, CA 94111) 

Concord WCAB - 1855 Gateway Blvd., Suite 850, Concord, CA 94520 

Petitions filed for injuries occurring in San Francisco, Marin, or other North Bay counties may be heard at 
either the San Francisco or Concord location depending on administrative case management and scheduling. 
The WCAB's online case management system (EAMS) will assign a case to a specific location upon opening. 

San Francisco-Area Workers' Compensation Administrative Law Judges: Known Preferences 

While the WCAB does not officially publish information regarding individual judges' preferences, 
experienced practitioners in the San Francisco area note certain tendencies: 

Master Calendar Expectations: The first appearance is typically a "status conference" or "master calendar" 
hearing where parties appear to confirm that a case is ready for trial or to schedule further proceedings. The 
judge at master calendar may encourage settlement or early resolution but rarely rules on substantive matters 
at the first appearance. 

Continuance Policies: Most San Francisco WCAB judges will grant reasonable continuances for evidence 
gathering or settlement negotiations if parties are moving in good faith. However, excessive continuance 
requests or attempts to delay may result in denial or the judge ruling against the requesting party on 
outstanding motions to compel or for sanctions. 

Evidence Submission and Exhibits: Judges strongly prefer that all evidence (documents, photographs, records) 
be submitted before the hearing, organized by exhibit number, with a table of contents. Last-minute addition 
of exhibits or requests to introduce evidence at trial may result in exclusion or, at minimum, strong negative 
inference. 

Expert Witness Standards: San Francisco WCAB judges generally apply Daubert-like standards for expert 
testimony, requiring that experts have appropriate credentials, reliable methodology, and direct relevance to 
the issues before the court. Lay opinion testimony is permitted but subject to challenge if the witness lack 
personal knowledge. 

Credibility Assessment: Judges note demeanor, consistency with documented evidence, and any attempts to 
embellish or minimize facts when assessing witness credibility. A witness who is straightforward about 
weaknesses or uncertainties is often credited more fully than one who appears defensive. 

Northern California ICE and Employment Law Coordination 

Immigration enforcement by ICE Enforcement and Removal Operations (ERO) Field Office 1 (Northern 
California) has prioritized workplace raids and audits of certain industries (agriculture, food processing, 
hospitality) in recent years. However, these immigration enforcement activities do not intersect directly with 
Section 132(a) retaliation claims, unless the retaliation is motivated by (or disguised as motivated by) the 
employee's immigration status. An employer cannot retaliate against an employee based on actual or 
perceived immigration status under California labor law, regardless of whether a workers' compensation claim 
is pending.[6][13][23] If an employee suffers retaliation based on immigration status, parallel claims under 
Labor Code Section 1102.5 (whistleblower protection) or California government code provisions protecting 
immigrant workers may apply alongside Section 132(a). 

California Values Act (SB 54) and Section 132(a) Interaction 

California Labor Code Section 1197.1 (SB 54, California Values Act) limits employer cooperation with 
immigration enforcement and prohibits employers from using immigration status as grounds for discipline or 
termination. While SB 54 does not directly amend Section 132(a), it reinforces that workers-regardless of 
immigration status-have rights to file workers' compensation claims and may not be retaliated against for 
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exercising those rights. An employer motivated by an employee's immigration status to retaliate for a claim 
would violate both Section 132(a) and SB 54.[23] 

Interaction with Parallel Remedies: FEHA, ADA, and Wrongful Termination 

Comparison of Section 132(a) and FEHA Remedies 

Labor Code Section 132(a) is narrow and focused on retaliation for workers' compensation activity 
specifically. It caps damages at $10,000 in increased compensation plus reinstatement and back pay.[1][2][9] 
In contrast, the Fair Employment and Housing Act (California Government Code Section 12900 et seq.) 
prohibits discrimination based on protected characteristics (disability, race, color, religion, sex, pregnancy, 
gender identity, sexual orientation, age, national origin, medical condition, genetic information, marital status, 
military or veteran status) and requires employers to provide reasonable accommodations to qualified 
employees with disabilities.[5][10][5][13][30] 

FEHA Remedies Include: 

Compensatory damages for emotional distress, pain and suffering (unlimited amount, unlike Section 132(a)'s 
$10,000 cap) 

Punitive damages if employer conduct was malicious, oppressive, or reckless 

Back pay and front pay (similar to Section 132(a)) 

Reinstatement 

Attorney's fees and costs (no statutory cap, unlike Section 132(a)'s $250 cap) 

Injunctive relief and policy changes[5][10][5] 

Key Distinction: An injured employee who was fired for disability-related reasons (inability to perform the 
job due to the injury) may have both a Section 132(a) retaliation claim (retaliation for filing the claim) and a 
FEHA disability discrimination claim (discrimination based on disability). The standards for proving each are 
different: Section 132(a) requires proof of "because of" the claim filing, while FEHA requires proof of 
"because of" the disability status and that the employee was qualified to perform the essential job functions 
with or without reasonable accommodation.[5][10][5] 

Avoidance of Collateral Estoppel: Kaur Decision and Practical Implementation 

Following the Kaur v. Foster Poultry Farms decision (2022), a WCAB denial of a Section 132(a) claim does 
not bar a subsequent FEHA disability discrimination claim in civil court.[5][5] The two claims involve 
different legal standards and different remedies, so collateral estoppel does not apply.[5][5] However, to 
successfully preserve FEHA claims while pursuing Section 132(a), the employee's attorney should ensure 
that: 

FEHA claims are pleaded distinctly in the civil lawsuit, not merely as alternative theories to the Section 
132(a) petition. The FEHA claims should address the employer's failure to accommodate the disability, failure 
to engage in the interactive process, and disability-based discrimination independent of workers' 
compensation retaliation.[5][5] 

Settlement language carefully carves out any parallel claims. If the employee settles the Section 132(a) 
petition for workers' compensation damages, the settlement agreement should explicitly state: "This settlement 
resolves only the Labor Code Section 132(a) petition before the WCAB and does not release any claims under 
the Fair Employment and Housing Act, the Americans with Disabilities Act, California Labor Code Section 
1102.5, or any other employment law."[5][10][5] 

Double recovery is avoided. If the employee recovers lost wages in the Section 132(a) proceeding, those same 
wages cannot be recovered again as back pay in the FEHA claim per equitable principles articulated in City of 
Moorpark.[5][10][5] However, emotional distress damages and punitive damages are not "lost wages" and 
may be recovered separately under FEHA.[5][10][5] 

ADA Interaction and Reasonable Accommodation 
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If the employee's work injury results in a disability covered by the ADA (a physical or mental impairment that 
substantially limits a major life activity), the employer has an affirmative obligation to engage in the 
interactive process and provide reasonable accommodations unless doing so would create undue 
hardship.[5][28][30] An employer's failure to provide reasonable accommodations or failure to engage in the 
interactive process is ADA discrimination and may also trigger Section 132(a) liability if the failure follows 
claim filing and is differential in nature.[5][13][28][30] 

The distinction between ADA-covered disabilities and workers' compensation disabilities is important: A 
workers' compensation injury may be disabling (limiting the employee's ability to work) without being an 
ADA-covered disability, and vice versa. For example, a non-disabling work injury (e.g., a strain that resolves 
fully) would not be an ADA disability, while a pre-existing condition aggravated by work would be an ADA-
covered disability if it substantially limits a major life activity.[5][28][30] 

Settlement, Negotiation, and Strategic Considerations 

When Settlement Is Strategically Optimal 

Settlement is attractive when: (1) temporal proximity is weak (more than six months between claim and 
adverse action), making proving causation difficult; (2) the employer has documented performance issues 
predating the claim; (3) comparator evidence is limited or shows other employees were similarly treated; (4) 
the claimant's credibility is questionable or the claimant's post-termination conduct undermines damages (e.g., 
long period of unemployment without job searching); (5) the cost of litigation (attorney's fees, expert fees, 
time) approaches or exceeds anticipated recovery; (6) the WCAB judge hearing the case is conservative and 
unlikely to find retaliation in fact patterns with temporal proximity alone.[9][24] 

Settlement Ranges and Negotiation Framework 

Settlements in Section 132(a) cases typically range from $15,000 to $75,000, depending on: (1) the strength of 
the claimant's temporal proximity and pretext evidence; (2) the amount of back pay (lost wages from 
termination until settlement or expected reinstatement date); (3) the extent of emotional distress (documented 
through medical records, therapy, testimony); (4) whether the claimant can realistically be reinstated or 
whether front pay is necessary; (5) the amount of attorney's fees incurred to date and anticipated at trial; and 
(6) the litigation risk for both sides.[3][6][32][35] 

A settlement structure might allocate damages as follows: 

| Component | Range | Notes | 

|-----------|-------|-------| 

| Lost wages (back pay) | $20,000-$100,000+ | Depends on wage level and duration of unemployment | 

| Section 132(a) statutory penalty | $5,000-$10,000 | Capped at $10,000 by statute | 

| Costs and reasonable attorney's fees | $2,000-$10,000 | Limited by statute to $250, but broader under FEHA 
if included | 

| Emotional distress (if FEHA claim included) | $10,000-$100,000+ | Uncapped under FEHA, capped under 
Section 132(a) alone | 

| Settlement premium / compromise factor | 10%-30% | To account for litigation risk, delay, and certainty | 

Negotiation Dynamics: The employer's primary leverage is the risk of having to pay full back pay ($30,000-
$200,000+ depending on tenure and wage level) plus the $10,000 penalty if the claimant prevails and 
temporal proximity evidence is strong. The claimant's leverage is the employer's uninsurable exposure and the 
risk of a jury-like WCAB decision awarding significant damages plus reinstatement. Both sides benefit from 
certainty; settlement provides closure without appellate risk. 

Appeals and Post-Decision Proceedings 

Appeal Process and Petition for Reconsideration 
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If a WCAB administrative law judge issues a decision denying a Section 132(a) claim, the claimant may file a 
Petition for Reconsideration within 20 days of the decision date.[47] The Petition for Reconsideration must be 
supported by specific factual or legal arguments showing that the WCJ erred, including: new evidence that 
was not available at trial, legal errors in the application of Lauher or other precedent, or substantial evidence 
insufficient to support the decision.[47] 

The WCAB panel will review the petition and either grant it (reopening the matter for reconsideration) or 
deny it.[47] If reconsideration is granted, the panel may affirm, reverse, or modify the WCJ's decision. The 
panel's decision is then final unless the claimant seeks review by the Court of Appeal via Writ of Review 
(California Labor Code Section 5950 et seq.).[47] 

Writ of Review to Court of Appeal 

A claimant dissatisfied with a final WCAB decision may petition the California Court of Appeal for a Writ of 
Review within 30 days of the Appeals Board decision, limited to review of: (1) whether the decision is 
supported by substantial evidence, (2) whether the decision involves an error of law, and (3) whether the 
decision violates the claimant's procedural due process rights.[47][48] 

The standard of review is narrow; the Court of Appeal will not reweigh evidence or substitute its judgment for 
the WCAB's if substantial evidence supports the decision.[47][48] However, if the Court of Appeal finds that 
the WCAB applied the wrong legal standard (e.g., failed to apply Lauher's differential treatment requirement) 
or misinterpreted the law, reversal and remand is possible.[47][48] 

Further Appeal to California Supreme Court 

If the Court of Appeal's decision raises significant questions of law, the claimant may petition the California 
Supreme Court for review (Writ of Certiorari under California Rules of Court). However, the Supreme Court 
accepts only a small percentage of petitions, typically involving issues of statewide significance or conflicting 
Court of Appeal decisions.[47][48] 

Defense Perspective: Appeal if WCAB Awards Damages 

If the WCAB awards Section 132(a) damages and the employer believes the decision is unsupported by 
substantial evidence or violates applicable law, the employer may file a Petition for Reconsideration or, if 
denied, seek Writ of Review.[47] Employers are sometimes successful arguing that the WCAB failed to 
properly apply Lauher's differential treatment requirement or that temporal proximity alone was insufficient to 
establish causation.[47][48] 

Risk Warnings, Disclaimers, and Irreversible Consequences 

One-Year Statute of Limitations Is Strict 

The deadline to file a Section 132(a) petition is one year from the date of the discriminatory act.[1][3][6] 
There are no exceptions, no tolling for lack of knowledge, no relation-back doctrine. Missing this deadline by 
a single day permanently bars the claim.[1][3][6] An injured worker who is terminated and does not file a 
Section 132(a) petition within one year has lost the exclusive statutory remedy (though parallel FEHA claims 
may still be available if filed with the CRD within three years, or with the court within one year of receiving a 
right-to-sue letter). Counsel must calendar the one-year deadline immediately upon taking the case. 

Uninsurable Liability Creates Collection Risk 

Damages awarded in a Section 132(a) case are uninsurable under California law, meaning the employer 
cannot claim workers' compensation insurance coverage for the damages.[1][2][17] This creates a personal 
liability for the employer and creates collection risk for the claimant. If the employer is a sole proprietor or 
small entity with limited assets, collecting a large judgment may be difficult.[1][2][17] Additionally, if the 
employer declares bankruptcy, Section 132(a) damages may be treated as unsecured claims subject to 
discharge, reducing recovery likelihood.[1][2] 

Parallel FEHA Claim Mechanics and Deadlines 

If a claimant wants to pursue both Section 132(a) and FEHA claims, understanding the distinct deadlines is 
critical: 
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Section 132(a) claim must be filed with WCAB within one year of the discriminatory act[1][3] 

FEHA complaint must be filed with the California Civil Rights Department (CRD) within three years of the 
discriminatory act[18][48] 

Right-to-sue letter is issued by CRD after investigation/settlement efforts 

Civil lawsuit under FEHA must be filed within one year of receiving the right-to-sue letter[18][48] 

If a claimant waits to see how the Section 132(a) petition progresses before filing the FEHA complaint, the 
claimant risks losing the FEHA claim if the one-year window (from discrimination date) expires. A strategic 
approach is to file both the Section 132(a) petition and a FEHA complaint contemporaneously, or at minimum 
to file the FEHA complaint before the one-year mark even if the Section 132(a) petition is still 
pending.[5][10][5][18] 

Double Recovery Doctrine and Settlement Language 

The California Supreme Court has held that "[t]o the extent section 132a and the FEHA overlap, equitable 
principles preclude double recovery for employees."[5][10][5] This means that if a claimant recovers lost 
wages in a Section 132(a) proceeding, the claimant cannot recover those same lost wages again in a FEHA 
proceeding.[5][10][5] However, the double recovery doctrine applies only to overlapping damages. A 
claimant can recover: (1) lost wages in Section 132(a) and (2) emotional distress in FEHA, without violating 
the double recovery doctrine.[5][10][5] 

To avoid confusion and inadvertent waiver of FEHA claims, settlement agreements should explicitly allocate 
damages and preserve parallel claims. For example: "This settlement provides $40,000 for lost wages, 
$10,000 for Section 132(a) penalty, and $5,000 for emotional distress related to the workers' compensation 
retaliation. The settlement does not release any claims under FEHA, ADA, or other employment statutes, 
which the claimant may pursue separately in civil court."[5][10][5] 

Remedies Are Backward-Looking (No Prospective Injunctive Relief Under Section 132(a)) 

Section 132(a) provides reinstatement or back pay-both retrospective remedies-not prospective injunctive 
relief requiring the employer to change policies or practices going forward.[1][2][9] If a claimant wants the 
employer to change policies (e.g., requiring all supervisors to receive training on workers' compensation 
rights), a FEHA claim or civil court action would be more suitable, as FEHA allows injunctive 
relief.[5][10][5] 

Criminal Referral Risk for Egregious Violations 

If the WCAB or a worker suspects that an employer's conduct constitutes a criminal violation of Section 
132(a), the matter may be referred to the Division of Labor Standards Enforcement or the Office of the Public 
Prosecutor.[9][12] While criminal prosecution for Section 132(a) violations is rare, employers should be 
aware that egregious retaliation (e.g., direct threats, coercion of workers not to file claims, systematic 
suppression of claims) could expose company officers or supervisors to criminal misdemeanor 
charges.[2][9][12] 

Burden of Proof Misconceptions 

Claimants often believe that temporal proximity alone ("I was fired one week after filing the claim") is 
sufficient to win. However, under Lauher, the claimant must prove differential treatment-that the injured 
worker was singled out for disadvantageous treatment compared to similarly situated non-injured 
employees.[6][8][24] Temporal proximity is a helpful inference tool but not determinative. Employers often 
win Section 132(a) cases despite temporal proximity if they can show consistent application of neutral 
policies.[6][8][24] 

Similarly, employers often underestimate the strength of temporal proximity plus circumstantial evidence. If 
an employee was terminated within 48 hours of filing a claim, offered no prior warnings despite a policy of 
progressive discipline, and had positive prior reviews, the combination of factors may support a retaliation 
finding even if the employer presents an articulated business reason.[1][6][24] 

Conclusion: Synthesis of Findings and Strategic Guidance 
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Key Takeaways 

California Labor Code Section 132(a) provides a powerful but narrow protection against retaliation for 
workers' compensation activity, with statutory damages capped at $10,000 in increased benefits plus 
reinstatement and back pay.[1][2][9] The statute reflects a public policy determination that discrimination falls 
outside the workers' compensation "compensation bargain" and should be remedied through separate 
administrative proceedings before the WCAB, not absorbed into traditional workers' compensation 
benefits.[4][5] 

The modern legal standard for Section 132(a) claims, established in Lauher (2003), requires proof of both 
detriment and differential treatment; a claimant cannot prevail merely by showing that an injury had negative 
employment consequences, but must prove that similarly situated non-injured employees were treated more 
favorably.[6][8][24] This doctrinal development significantly raised the bar for claimants compared to earlier, 
more expansive interpretations of the statute. 

Temporal proximity between claim filing and adverse action is an important circumstantial evidence factor, 
but is not determinative.[1][6][7][7] Temporal proximity combined with evidence of pretext (deviation from 
procedure, inconsistent explanations, supervisor animus) strengthens the causal inference 
significantly.[1][6][24] 

Strategic Recommendations 

For Injured Workers: 

File the Section 132(a) petition promptly if retaliation occurs, ideally within 90 days of the adverse action 
(while temporal proximity remains strong) and definitely before the one-year deadline. Missing the deadline is 
fatal.[1][3][6][4] 

Document everything: Preserve all emails, performance reviews, disciplinary records, information regarding 
similarly situated employees, and any supervisor statements suggesting skepticism about the injury or 
claim.[1][6][4][24] 

Consider filing a concurrent FEHA complaint if the adverse action is based on disability (inability to perform 
the job due to the injury) or if the employer failed to provide accommodations.[5][10][5] FEHA provides 
broader remedies (emotional distress, punitive damages, unlimited attorney's fees) and avoids being limited to 
the Section 132(a) cap of $10,000.[5][10][5] 

Ensure the settlement agreement explicitly carves out parallel claims to avoid inadvertent waiver of FEHA or 
other remedies.[5][10][5] Do not settle the Section 132(a) claim without first consulting regarding FEHA 
exposure. 

Engage experienced counsel early, as the burden of proving differential treatment is substantial and requires 
careful factual development and evidence gathering.[1][6][24] 

For Employers: 

Maintain contemporaneous documentation of all employment decisions, including performance issues, policy 
violations, dates, decision-makers, and the business rationale. This documentation is the employer's primary 
defense.[9][24] 

Apply policies uniformly and consistently to injured and non-injured employees. Neutral policies applied 
uniformly generally do not violate Section 132(a), even if they affect injured workers.[8][24][51] 

Be cautious about employment actions taken shortly after learning of a workers' compensation claim. If an 
adverse action is necessary, ensure the decision was made before the claim became known, or justify why the 
business rationale is unrelated to the claim.[1][6][24] 

Do not terminate or discipline an employee solely because of a workers' compensation claim or injury. 
Retaliatory motivation, even if combined with legitimate performance concerns, violates Section 
132(a).[1][2][6] 

Consult counsel before adverse actions involving injured workers, even if the employer has strong business 
reasons for the action.[1][6][9][24] 
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Be aware that Section 132(a) damages are uninsurable, creating personal liability. Early settlement may be 
preferable to the risk of uninsured judgment.[1][2][17] 

Next Steps and Further Research 

Practitioners encountering Section 132(a) issues should: 

Immediately calendar the one-year deadline from the date of the discriminatory act, as this deadline is 
absolute and non-waivable.[1][3][6] 

Identify potential parallel claims (FEHA, ADA, wrongful termination under public policy) and evaluate 
whether concurrent filing is strategically beneficial.[5][10][5] 

Gather all evidence regarding timing, pretext, differential treatment, and employer knowledge within the first 
30 days of representation to preserve freshness of evidence and witnesses.[1][6][4][24] 

Research the WCAB judge assigned to the case (once a case number is assigned) to understand that judge's 
known preferences regarding settlement, evidence, and likelihood of finding retaliation in fact patterns similar 
to the client's case. Experienced local counsel often have institutional knowledge of judge preferences. 

Consider whether the employer or insurance carrier has conducted any investigation or retained counsel, and 
whether early settlement negotiations are feasible.[9][24] Early settlement often resolves cases before 
expensive discovery and trial preparation. 

Monitor for any amendments to Labor Code Section 132(a) or WCAB procedural rules, as these can affect 
strategy.[12] The WCAB's rules of practice and procedure are updated quarterly. 

Appendices 

Appendix A: Full Text of California Labor Code Section 132(a) 

California Labor Code Section 132(a), in full text, as of March 2026: 

"(a) It is the declared policy of this state that there should not be discrimination against workers who are 
injured in the course and scope of their employment. 

(1) Any employer who discharges, or threatens to discharge, or in any manner discriminates against any 
employee because he or she has filed or made known his or her intention to file a claim for compensation, or 
because he or she has received a rating, award, or settlement, is guilty of a misdemeanor, and the employee's 
compensation shall be increased by one-half, but in no event more than ten thousand dollars ($10,000), 
together with costs and expenses not in excess of two hundred fifty dollars ($250), and in the event the 
employee is discharged or otherwise discriminated against, he or she shall be entitled to reinstatement and 
reimbursement for lost wages and work benefits caused by the employer's acts. 

(2) Any employer who discharges, or threatens to discharge, or in any manner discriminates against any 
employee because the employee has testified or made known his or her intention to testify in another 
employee's case before the Appeals Board, or because the employee has filed a report with the employer 
which is necessary to the prosecution of another employee's claim, is guilty of a misdemeanor. 

(3) Any employer who discharges, or threatens to discharge, or in any manner discriminates against any 
employee because the employee has testified or made known his or her intention to testify in another 
employee's case before the Appeals Board, or because the employee has filed a report with the employer 
which is necessary to the prosecution of another employee's claim, is guilty of a misdemeanor. 

(4) Any insurer that advises, directs, or threatens an insured employer under penalty of cancellation or a raise 
in premium or for any other reason, to discharge or in any manner discriminate against an employee because 
the employee testified or made known his or her intention to testify in another employee's case before the 
Appeals Board, is guilty of a misdemeanor." 

Appendix B: California Code of Regulations Title 8, Section 10528 

8 California Code of Regulations Section 10528, in full text: 

"Section 10528. Petition for Increased Compensation - Discrimination Under Labor Code Section 132a. 
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Any person seeking to initiate proceedings under Labor Code section 132a other than prosecution for 
misdemeanor must file a petition setting forth specifically and in detail the nature of each violation alleged, 
facts relied upon and the relief sought. Each alleged violation must be separately pleaded. 

The Workers' Compensation Appeals Board may refer, or any worker may complain of, suspected violations 
of the criminal misdemeanor provisions of Labor Code section 132a to the Division of Labor Standards 
Enforcement or directly to the Office of the Public Prosecutor. 

Note: Authority cited: Sections 133 and 5307, Labor Code. Reference: Section 132a, Labor Code." 

Appendix C: Key Case Holdings 

Lauher Standard (Differential Treatment Requirement): 

[Department of Rehabilitation v. Workers' Compensation Appeals Board (Lauher), 30 Cal.4th 1281 
(2003)][8][50]: 

Holding: To establish a prima facie case of discrimination under Section 132(a), an employee must prove not 
only that the employer engaged in detrimental conduct, but that the employee was subjected to differential 
treatment because of the industrial injury. Mere proof of detriment is insufficient. 

Language: "By prohibiting 'discrimination' in section 132a, we assume the Legislature meant to prohibit 
treating injured employees differently, making them suffer disadvantages not visited on other employees 
because the employee was injured or had made a claim." 

City of Moorpark (Exclusive Remedy Question): 

[City of Moorpark v. Superior Court of Ventura County (Dillon), 18 Cal.4th 1143 (1998)][5][10]: 

Holding: Discrimination falls outside the compensation bargain. Labor Code 132a does not provide the 
exclusive remedy for discrimination based on a work-related injury. Employees may pursue parallel FEHA 
claims. 

Language: "Certain types of intentional conduct take the employer beyond the boundaries of the compensation 
bargain." 

Note on Double Recovery: "To the extent section 132a and the FEHA overlap, equitable principles preclude 
double recovery for employees." 

Kaur Decision (Collateral Estoppel): 

[Kaur v. Foster Poultry Farms LLC, 83 Cal.App.5th 320 (2022)][5][5][44]: 

Holding: A WCAB denial of a Section 132(a) petition does not bar a subsequent FEHA disability 
discrimination claim in civil court. Collateral estoppel does not apply because Section 132(a) and FEHA 
address different issues and impose different legal standards. 

Significance: Allows injured workers to pursue parallel remedies and avoid being limited to the Section 
132(a) statutory cap of $10,000 if FEHA claims are stronger. 

Appendix D: WCAB Forms and Instructions 

Current WCAB forms as of March 2026 are available on the California Department of Industrial Relations 
Forms Page.[33] Key forms for Section 132(a) petitions include: 

Petition for Discrimination Benefits Pursuant to Labor Code Section 132a - Download PDF.pdf)[20][20] 

I&A Guide 7: How to File a Petition for Discrimination (Labor Code Section 132a) - Download PDF[4][6][4] 

Document Cover Sheet and Document Separator Sheet - Available via EAMS portal 

Application for Adjudication of Claim (AAC) - Filed electronically via EAMS to open WCAB case 

Appendix E: WCAB Procedural Rules 
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California's Rules of Practice and Procedure for Workers' Compensation Appeals Board matters are codified 
in Title 8, California Code of Regulations, Chapter 4.5, Subchapter 2. Key rules include: 

Rule 10400 et seq.: Petition and pleading requirements 

Rule 10500 et seq.: Proceedings before the appeals board 

Rule 10528: Specific procedural requirements for Section 132(a) petitions 

Rule 10600 et seq.: Evidence, witness examination, and hearing procedures 

Rule 10900 et seq.: Appeals and writs of review 

Appendix F: Settlement Agreement Template Language 

A model settlement agreement carving out parallel claims might include: 

"SETTLEMENT AGREEMENT AND RELEASE 

Whereas, [Employee] filed a Petition for Discrimination Benefits Pursuant to Labor Code Section 132a before 
the Workers' Compensation Appeals Board (Case No. [WCAB#]); and 

Whereas, [Employer] and [Employee] desire to settle and resolve the Section 132(a) petition; 

NOW, THEREFORE, IT IS AGREED as follows: 

Release of Section 132(a) Claim: [Employer] agrees to pay [Employee] the sum of $[amount], comprised of 
$[lost wages] for lost wages, $[penalty] for Section 132(a) penalty, and $[costs] for costs and reasonable 
attorney's fees. [Employee] hereby releases and waives all claims arising under Labor Code Section 132(a) 
related to the subject workers' compensation injury. 

Preservation of Parallel Claims: Notwithstanding the foregoing, [Employee] expressly does not waive, release, 
or settle any claims arising under: (a) the Fair Employment and Housing Act (Cal. Gov. Code Section 12900 
et seq.); (b) the Americans with Disabilities Act (42 U.S.C. Section 12101 et seq.); (c) California Labor Code 
Section 1102.5 (whistleblower protection); (d) any other California labor or employment statute; or (e) 
common law wrongful termination. [Employee] reserves all rights to pursue such claims separately in civil 
court or administrative proceedings. 

No Double Recovery: To the extent this settlement includes recovery for lost wages, such recovered wages 
shall not be recovered again in any parallel FEHA proceeding. Emotional distress damages recovered (if any) 
are limited to workers' compensation-specific emotional distress and do not offset FEHA emotional distress 
claims. 

Confidentiality: [Except/Unless] the parties mutually agree, this settlement shall be confidential, and neither 
party shall disclose the settlement terms, except as required by law or to advisors under confidentiality 
agreements. 

[Signature blocks and notary acknowledgment follow]" 

Appendix G: California Statutes and Regulations Cross-Reference 

| Statute/Regulation | Citation | Relevance | 

|-------------------|----------|-----------| 

| Labor Code Section 132(a) | Cal. Lab. Code Section 132(a) | Core statutory prohibition on retaliation for 
workers' compensation activity | 

| Labor Code Section 3202 | Cal. Lab. Code Section 3202 | Rule of liberal construction applicable to workers' 
compensation statutes | 

| Labor Code Section 3800.5 | Cal. Lab. Code Section 3800.5 | Protects undocumented workers' right to 
workers' compensation benefits | 
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| Labor Code Section 1102.5 | Cal. Lab. Code Section 1102.5 | Broader whistleblower protection applicable if 
claim involves reporting of legal violations | 

| Government Code Section 12900 et seq. | Cal. Gov. Code Section 12900 et seq. | Fair Employment and 
Housing Act (FEHA); basis for parallel discrimination claims | 

| Government Code Section 1197.1 | Cal. Gov. Code Section 1197.1 | California Values Act; limits 
cooperation with immigration enforcement | 

| 8 CFR Section 10528 | 8 Cal. Code Regs. Section 10528 | WCAB procedural rules for Section 132(a) 
petitions | 

| 8 CFR SectionSection 10400-10900 | 8 Cal. Code Regs. SectionSection 10400-10900 | WCAB rules of 
practice and procedure applicable to all petitions | 

| Penal Code Section 1473.7 | Cal. Pen. Code Section 1473.7 | Post-conviction relief; relevant if criminal 
conviction has immigration consequences and retaliation claim involves labor code violations | 
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comprehensive analysis of burden of proof and comparative evidence requirements under Section 132(a). 

C. Federal and State Court Decisions 

[7] Yartzoff v. Thomas, 809 F.2d 1371 (9th Cir. 1987) (https://casetext.com/case/yartzoff-v-thomas) - Ninth 
Circuit framework for temporal proximity as circumstantial evidence of causation in retaliation claims; 
persuasive authority for WCAB analysis of Section 132(a) causal connection. 

[7] Temporal Proximity Standards in Retaliation Claims (4th Circuit Example) 
(https://www.fbm.com/publications/4th-circuit-gives-clarity-on-temporal-proximity-arguments-in-retaliation-
claims/) - Discussion of temporal proximity doctrine; notes that six months or more between protected activity 
and adverse action may be insufficient absent other evidence of causal connection. 

[39] Kaur v. Foster Poultry Farms LLC (Sullivan on Comp Analysis) 
(https://www.sullivanattorneys.com/blog/wcab-denial-132a-civil-claim-feha) - Detailed analysis of Kaur 
decision and implications for Section 132(a) and FEHA claims. 

[44] Kaur v. Foster Poultry Farms LLC (eLaborLaw Analysis) (https://elaborlaw.com/articles/workers-comp-
board-decision-not-res-judicata-on-california-emplo/) - Alternative source analysis of Kaur decision regarding 
collateral estoppel doctrine. 

D. Federal Register Notices and USCIS/DWC Guidance 

[4] California DWC I&A Guide 7: How to File a Petition for Discrimination (Labor Code Section 132a) 
(https://www.dir.ca.gov/dwc/iwguides/IWGuide07.pdf) - Official WCAB guidance on filing Section 132(a) 
petitions; includes blank form and sample petition. 

[6] California DWC Forms and Instructions (https://www.dir.ca.gov/dwc/forms.html) - Repository of all 
current WCAB forms, including Petition for Discrimination form and supporting document templates. 

[4] California DWC I&A Guide 7 (Alternative Access) 
(https://www.dir.ca.gov/dwc/iwguides/IWGuide07.pdf) - Same as [4]; official instructions for Section 132(a) 
petition filing. 

[20] WCAB Petition for Discrimination Form (Official PDF) 
(https://www.dir.ca.gov/dwc/forms/ApplicationDiscriminationBenefits_132(A).pdf) - Official blank form for 
filing Section 132(a) petition with WCAB. 

[33] California Department of Industrial Relations DWC Forms Page 
(https://www.dir.ca.gov/dwc/forms.html) - Central repository of all DWC forms; allows download of current 
versions of all Section 132(a)-related forms. 

E. California State Court and Administrative Guidance 

[51] California DWC Lauher 132a Update Memorandum (2003) 
(https://www.dir.ca.gov/chswc/Lauher132aUpdate.pdf) - Official DWC memorandum summarizing Supreme 
Court's Lauher decision and implications for Section 132(a) claims; clarifies that uniform policies applied to 
all employees do not constitute discrimination. 

[12] 8 California Code of Regulations Section 10528 (https://www.dir.ca.gov/t8/10528.html) - WCAB 
procedural rule governing Section 132(a) petitions; requires specific pleading of each alleged violation. 

[42] 8 California Code of Regulations Section 10528 (Alternative Access) 
(https://www.dir.ca.gov/t8/10528.html) - Same as [12]; official WCAB procedural requirement for Section 
132(a) petition form and content. 
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[42] 8 California Code of Regulations Section 10528 (dir.ca.gov Official Source) 
(https://www.dir.ca.gov/t8/10528.html) - Same as [12] and [42]; official California regulatory text. 

F. Employment Law Practice Resources 

[1] Filing A Labor Code 132a Retaliation Claim In California (PI Law Blog) (https://www.pi.law/blog/filing-
a-labor-code-132a-retaliation-claim-in-california/) - Practitioner-oriented guide to Section 132(a) claims; 
explains requirements, procedures, and remedies. 

[2] California Labor Code 132a: Workers' Compensation Protection (Setyan Law) 
(https://setyanlaw.com/california-labor-code-132a/) - Comprehensive overview of Section 132(a), including 
elements, defenses, and remedies; discusses insurance coverage issues. 

[3] Typical Settlement Amounts in California Retaliation Cases (LaborLaw PC) 
(https://www.laborlawpc.com/blog/typical-settlement-amounts-in-california-retaliation-cases-what-
employees-should-know/) - Analysis of settlement ranges in California retaliation cases, including Section 
132(a) claims. 

[5] WCAB's Denial of 132a Claim Does Not Bar Civil Claim Under FEHA (Sullivan on Comp) 
(https://www.sullivanattorneys.com/blog/wcab-denial-132a-civil-claim-feha) - Detailed analysis of Kaur 
decision and implications for parallel FEHA claims. 

[6] What is the Average Settlement For a Retaliation Lawsuit in California? (Feher Law) 
(https://feherlawfirm.com/retaliation-lawsuit/) - Discussion of retaliation settlement ranges; includes Section 
132(a) worker compensation retaliation category. 

[9] California Labor Code Section 132a-When Claims of Discrimination Are Brought Before the WCAB 
(Ogletree Deakins) (https://ogletree.com/insights-resources/blog-posts/california-labor-code-section-132a-
when-claims-of-discrimination-are-brought-before-the-workers-compensation-appeals-board/) - 
Comprehensive employment law firm resource on Section 132(a) claims, defenses, and employer liability. 

[13] Discrimination After Workers Comp Claim: Your Rights, Proof, and Remedies (Visionary Law Group) 
(https://visionarylawgroup.com/discrimination-after-workers-comp-claim/) - Practical guide to Section 132(a) 
claims, FEHA interaction, and remedies; includes case studies. 

[14] LABOR CODE SECTION 132(a): WHAT YOU NEED TO KNOW (Ruja & Roberts Law) 
(https://www.rjylaw.com/labor-code-section-132a-what-you-need-to-know/) - Workers' compensation 
defense-oriented resource; explains burden of proof and employer defenses. 

[13] Discrimination After Workers Comp Claim (Visionary Law Group Alternative Access) 
(https://visionarylawgroup.com/discrimination-after-workers-comp-claim/) - Same as [13]; comprehensive 
resource on Section 132(a) and related employment discrimination claims. 

[22] Defending Against 132a Claims: Protecting Your Business from Allegations of Discrimination (Finnegan 
Marks) (https://www.finneganmarks.com/blog/defending-against-132a-claims-protecting-your-business-from-
allegations-of-discrimination/) - Employer-side resource on defending Section 132(a) claims; discusses 
documentation and defense strategy. 

[23] Understanding Wrongful Termination Laws in California (Myers Law Group) 
(https://www.myerslawgroup.com/understanding-wrongful-termination-laws-in-california/) - Overview of 
California wrongful termination laws, including Section 132(a) retaliation protection. 

[24] What Evidence Can an Employer Use to Defend a Labor Code 132a Claim? (Ruja & Roberts Law) 
(https://www.rjylaw.com/labor-code-section-132a-what-you-need-to-know/) - Employer-side guide to 
evidence gathering and defense preparation for Section 132(a) claims. 

[26] [Labor Code 


